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TARP OVERSIGHT: EVALUATING RETURNS ON 
TAXPAYER INVESTMENTS 


THURSDAY, MARCH 17, 2011 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Washington, DC. 

The Committee met at 10 a.m. in room SD-538, Dirksen Senate 
Office Building, Hon. Tim Johnson, Chairman of the Committee, 
presiding. 

OPENING STATEMENT OF CHAIRMAN TIM JOHNSON 

Chairman JOHNSON. I would like to call to order this Senate 
Banking Committee hearing entitled “TARP Oversight: Evaluating 
Returns on Taxpayer Investments.” 

Whenever the topic of TARP comes up, it is hard not to think 
back to the intensity and dramatic moments of the financial panic 
nearly 2 V 2 years ago. Treasury Secretary Paulson and the Federal 
Reserve were quickly running out of options, and legislators were 
faced with the difficult choice of whether to provide hundreds of 
billions of taxpayer dollars at Wall Street or possibly see the econ- 
omy slide deeper into chaos. 

However, as the Congressional Oversight Panel put it in their 
final report released yesterday: 

It is now clear that, although America has endured a wrenching recession, 
it has not experienced a second Great Depression. The TARP does not de- 
serve full credit for this outcome, but it provided critical support to markets 
at a moment of profound uncertainty. 

COP made another point in its report that bears repeating: 

TARP has become one of the most thoroughly scrutinized Government pro- 
grams in U.S. history . . . [and] in the midst of a crisis, perfect solutions 
do not exist; every possible action carries regrettable consequences, and 
even the best decisions will be subject to critiques and second-guessing. 

That said, the outcome of TARP was much more successful than 
many ever anticipated, averting a depression and with other emer- 
gency policies, saving 8.5 million [inaudible]. 

I strongly believe that tough oversight was vital to TARP’s suc- 
cess. Early estimates showed the program costing taxpayers over 
$350 billion. Now, thanks to effective oversight, the price tag has 
plummeted to $25 billion as estimated by the non-partisan Con- 
gressional Budget Office. That’s one-sixth the cost of the savings & 
loan crisis in the 1980s and 1990s. Taxpayers clearly win when 
oversight works. 

Today, some still criticize HAMP for its inability to help more 
homeowners. While I welcome a discussion of how to improve the 
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program, simply ending foreclosure assistance will not make the 
problem go away and would limit the sustainable options for strug- 
gling homeowners who could save their homes. Over 530,000 fami- 
lies have been helped through HAMP, which is not an insignificant 
number. Their neighbors have been helped as well, by preventing 
their home values from declining due to a nearby foreclosure. 
HAMP has also led the way on loan modifications that work, push- 
ing the industry to follow suit and standardizing the process. The 
American people deserve better than the “repeal everything but the 
kitchen sink” approach to governance that they are offering. 

I look forward to learning more from our witnesses about what 
worked in TARP, what did not work, and why. Going forward, I be- 
lieve these lessons prove the importance of tough oversight in im- 
plementing the Dodd-Frank Act. I also believe it can be instructive 
as we continue to work through the foreclosure crisis and as we 
consider reforms to the mortgage finance system. 

Before I recognize Ranking Member Shelby for his statement, I 
want to note that at his request there is written testimony from 
Professor John Taylor of Stanford University that we will make 
part of the record. 

Chairman JOHNSON. I would also ask that the paper “How the 
Great Recession Was Brought to an End” by Professor Alan Blinder 
and Mark Zandi be made part of the record. 

Chairman Johnson. I will remind my colleagues that we will 
keep the record open for 7 days for statements, questions, and any 
other material you would like to submit. 

With that, I will turn to Ranking Member Shelby for his opening 
statement. 

STATEMENT OF SENATOR RICHARD C. SHELBY 

Senator Shelby. Thank you, Mr. Chairman. 

In late 2008, Treasury Secretary Paulson and Federal Reserve 
Chairman Bernanke came to Congress demanding $700 billion to 
buy so-called toxic assets from banks. They insisted at the time 
that we were on the verge of a worldwide financial meltdown. Their 
scare tactics worked. Congress passed legislation creating the Trou- 
bled Asset Relief Pro^am, or what we call TARP. Although TARP 
was proposed by President Bush, his successor was a supporter of 
the program. 

I voted against TARP. I believed then, as I do today, that TARP 
was a serious policy mistake. And while many will try to claim it 
was a success, a thorough examination of TARP’s record tells us a 
very different story. 

The design of TARP was so flawed that just weeks after the bill 
was passed. Treasury had to abandon its plan to purchase toxic as- 
sets. Purchasing assets proved to be a vep^ difficult plan to imple- 
ment. It was also a very risky way to stabilize the financial system. 

If Treasury purchased assets at too low a price, it could have 
threatened the solvency of financial institutions by forcing them to 
mark down the value of their assets to reflect the prices paid. And 
if Treasury paid too much, it would have given banks a taxpayer- 
funded windfall. 

But due to these inherent problems, right after TARP was 
passed. Treasury had to switch to a direct equity injection for 
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banks. Accordingly, a vote for the original TARP was a vote for a 
flawed plan, I believe. 

And what price did we pay? Our credit markets froze and our eq- 
uity markets tanked as they saw our policy leaders panicking and 
recognized that TARP would not solve our problems. I would like 
to submit for the record — I want to bring it up again because it is 
important, what the Chairman just did — testimony by former 
Under Secretary of the Treasury and the distinguished economist 
John Taylor which lays out in detail how the process of enacting 
TARP worsened our economic downturn. Mr. Chairman, I appre- 
ciate you putting that in the record. 

I fear myself that the long-term damage caused by TARP will be 
even more damaging to our financial system. TARP turned our al- 
ready severe too-big-to-fail problem into official policy. Even 
TARP’s Special Inspector General has said that perhaps, and I will 
quote: 

TARP’s most significant legacy is the moral hazard and potentially disas- 
trous consequences associated with the continued existence of financial in- 
stitutions that are too-big-to-fail. 

Perhaps as concerning was the fact that our regulators used 
TARP to keep even insolvent banks afloat. After TARP, creditors, 
investors, and big banks have every reason to expect that the U.S. 
Government will never allow these banks to fail. Even worse, the 
implicit Government guarantee will make big banks careless about 
the risks they take and will make the next financial crisis and even 
more severe. 

TARP, I believe, has created moral hazard with respect to finan- 
cial regulation. By using TARP to bail out banks, our financial reg- 
ulators were able to hide their regulatory failures — and there were 
many — leading up to the crisis. Going forward, our regulators will 
have reduced incentives to be tough with the big banks if they 
know that their work has little bearing on whether or not the bank 
fails. 

Moreover, TARP sets a new standard for Government interven- 
tion in our markets to achieve political ends. The sloppy drafting 
of TARP legislation gave the Treasury Secretary unfettered discre- 
tion on how he spent the $700 billion, and as a result, it was used 
to bail out politically powerful automakers and pour billions into a 
series of largely ineffective homeowner assistance programs. 

Some say that TARP is a success because TARP may yield a so- 
called profit. I am not persuaded. First, claims of TARP’s profit- 
ability are premature. The taxpayer will likely still take losses on 
TARP’s housing programs, and many financial institutions have 
yet to fully repay their TARP funds. Moreover, TARP used tax- 
payers’ dollars for very risky investments. A proper evaluation of 
the returns on any investment must appropriately adjust for risk. 
I believe such an evaluation would show that the taxpayers were 
not adequately compensated for incurring such large risk. 

Second, what matters most is TARP’s negative long-term impact 
on the overall economy which will dwarf any profit generated, if 
there is any. 

On that basis, TARP’s record has not been good for American 
families. Since TARP was enacted, the unemployment rate has 
reached and stayed at record levels, lending remains stagnant, and 
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millions of Americans are facing foreclosure. In light of the vast au- 
thority granted to the Treasury Department under TARP, I believe 
that this Committee had a responsibility to conduct extensive over- 
sight of the program. Unfortunately, the majority once again de- 
cided to outsource the work of the Committee to outside parties. 

Today we will hear from three bodies charged by Congress with 
overseeing TARP. It is especially important for us to hear from 
Special Inspector General Barofsky before he leaves his post at the 
end of the month. 

Today we hope to learn how Treasury has managed TARP and 
how effective such an oversight body was at supervising Treasury. 
Were they able to obtain the information they needed from Treas- 
ury and our financial regulators to do their [inaudible]? What prob- 
lems did they identify? How receptive were Treasury and our finan- 
cial regulators to their recommendations? Hopefully today’s hearing 
will help us better understand what actually happened in this very 
controversial program. 

Thank you, Mr. Chairman. 

Chairman JOHNSON. Thank you. 

Timothy Massad serves as the Acting Assistant Secretary for Fi- 
nancial Stability. In such capacity, he heads the Office of Financial 
Stability which administers TARP. He joined the Treasury in May 
2009 as the Chief Counsel for OFS and later became the Chief Re- 
porting Officer for the office. Prior to joining Treasury, Mr. Massad 
was a partner with the law firm of Cravath, Swaine & Moore in 
New York and served as a special legal adviser to the Congres- 
sional Oversight Panel for its first report on TARP investments. 

Senator Ted Kaufman serves as the Chair of the Congressional 
Oversight Panel. He was appointed by Senate Majority Leader Reid 
last fall to replace Elizabeth Warren on the panel. Previously, Sen- 
ator Kaufman was sworn in as the junior Senator from Delaware 
in January 2009, taking the seat of Vice President Joe Biden, 
whom he served 19 years as chief of staff. He served in the Senate 
until November 15, 2010. 

Special Inspector General Neil M. Barofsky was confirmed by the 
Senate on December 8, 2008, and was sworn into office on Decem- 
ber 15, 2008. Prior to serving as SIGTARP, Mr. Barofsky was a 
Federal prosecutor in the U.S. Attorney’s Office for the Southern 
District of New York for more than 8 years and was a senior trial 
counsel who headed their mortgage fraud group. 

Thomas McCool is the Director of the Center for Economics, 
which is part of GAO’s Applied Research and Business Group. He 
has served at the GAO since 1987 and previously taught economics 
at Vassar College and Georgetown University from 1977 to 1987. 

Before we start the testimony, I want to note that COP issued 
its final report yesterday and closes its doors in a few weeks. Mr. 
Barofsky also recently announced his resignation effective at the 
end of the month. So I want to say a special word of thanks to Mr. 
Barofsky and Senator Kaufman for their public service as well as 
excellent service provided by all the staff from COP, SIGTARP, 
GAO, and Treasury. 

Mr. Massad, go ahead. 
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STATEMENT OF TIMOTHY G. MASSAD, ACTING ASSISTANT SEC- 
RETARY, OFFICE OF FINANCIAL STABILITY, DEPARTMENT 

OF THE TREASURY 

Mr. Massad. Thank you, Mr. Chairman. 

Chairman Johnson, Ranking Member Shelby, and other Mem- 
bers of the Committee, thank you for the opportunity to testify 
about the Troubled Asset Relief Program, or TARP, as it is com- 
monly known. As the Acting Assistant Secretary for Financial Sta- 
bility, I am responsible for overseeing the program on a day-to-day 
basis. 

It is now 2 V 2 years since TARP was created, and it is clear that 
the program has been remarkably effective. 

First and foremost, TARP, in conjunction with other Government 
actions, helped prevent a catastrophic collapse of our financial sys- 
tem and economic. In the fall of 2008, we were starting into the 
abyss. We faced the very real risk of a second Great Depression. 

Now we are on the road to recovery. We no longer fear that our 
financial system will fail. Businesses are able to raise capital, and 
the credit markets on which consumers, and particularly small 
businesses, depend have reopened. 

TARP was not a solution to all of our economic problems, and 
much work remains to be done. Unemployment is still unaccept- 
ably high and the housing market is still weak. But the worst of 
the storm has passed. 

Second, we accomplished all this using much less money than 
Congress originally provided, and we are unwinding TARP far fast- 
er than anyone thought possible. Congress authorized $700 billion, 
but we will spend no more than $475 billion. And we have already 
recouped two-thirds of what we have spent. 

Third, the ultimate cost of TARP will be far less than any ex- 
pected. The total cost was initially projected to be approximately 
$350 billion. According to the latest estimates, both from Treasury 
and the Congressional Budget Office, the overall cost of TARP will 
be between $25 and $50 billion, and most of that will represent the 
money we spent to help responsible American families keep their 
homes. 

Based on current market prices, we expect that all the other 
TARP programs and investments taken as a whole will result in 
very little or no cost to the American taxpayers. 

Moreover, the overall cost of the Government’s response efforts 
to this crisis is likely to be less than 1 percent of GDP, far less 
than the cost to resolve the S&L crisis and far less than the aver- 
age cost of resolving other financial crises, according to an IMF 
study. 

Finally, our financial system is in much better shape today than 
before the crisis. Banks are better capitalized, and Congress has 
adopted the most sweeping overhaul of our regulatory structure in 
generations, which will give us tools we did not have in the fall of 
2008 to mitigate and prevent financial crises and to address the 
too-big-to-fail problem, which you have noted. This work is not yet 
completed either, but great progress has been made since TARP’s 
inception. 

We have moved quickly to reduce the dependence of the financial 
system on emergency support. We have already recovered from 
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banks an amount equal to 99 percent of the funds invested in the 
banking system. And where this Administration provided funds to 
particular companies, we did so with tough conditions. Those com- 
panies are stronger today, and we already have begun to recoup 
those investments. 

For example, we provided assistance to the automotive industry 
on the condition that fundamental changes occur. Our actions 
helped prevent the loss of as many as 1 million jobs and have 
helped restore the industry to profitability. We completed a highly 
successful public offering of General Motors last November, and we 
are working to exit our investments in Chrysler and Allied Finan- 
cial as well. 

I want to also address our efforts to help responsible but strug- 
gling American homeowners. By reducing mortgage rates and pro- 
viding sensible incentives to prevent avoidable foreclosures, our 
policies have helped hundreds of thousands of families stay in their 
homes, and they have helped to change the mortgage servicing in- 
dustry generally. We have also done so in a manner that uses tax- 
payer resources prudently. 

There is much more work to be done. The programs we have can 
continue to ease the pain of this terrible crisis, which is why we 
oppose the efforts to terminate them. In all of these efforts, TARP 
has been subjected to unprecedented oversight. When Congress cre- 
ated TARP, it also directed that four different oversight bodies 
carefully review our programs. Representatives of three of those 
entities are sitting with me today. To date. Treasury has responded 
to 75 reports from the GAO, the SIGTARP, and the Congressional 
Oversight Panel, and we have adopted more than 120 of their rec- 
ommendations. 

TARP has also been subject to vigorous congressional oversight 
by this Committee and several others. We welcome this oversight. 
Individually and collectively, it has helped us to develop, imple- 
ment, and improve our TARP programs. 

Mr. Chairman, in short, TARP succeeded in what it was designed 
to do: It helped stabilize the financial system and laid the founda- 
tion for economic recovery. And it did so at a fraction of the ex- 
pected cost. Both political parties deserve credit for these achieve- 
ments. Congress enacted the program at a time when the financial 
system was falling apart. In that moment, leaders from both par- 
ties stood up, stood together, and did what was best for this coun- 
try. 

Thank you for the opportunity to testify, and I welcome your 
questions. 

Chairman JOHNSON. Thank you, Mr. Massad. 

Ted Kaufman. 

STATEMENT OF TED KAUFMAN, FORMER U.S. SENATOR FROM 

THE STATE OF DELAWARE AND CHAIRMAN, CONGRES- 
SIONAL OVERSIGHT PANEL 

Mr. Kaufman. Yes, thank you. Chairman Johnson, Ranking 
Member Shelby, and Members of the Committee. It is truly a pleas- 
ure to see my former colleagues, and it is a privilege to offer my 
perspective on the Troubled Asset Relief Program, TARP. 
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The Congressional Oversight Panel is, along with the GAO and 
SIGTARP, charged by law with overseeing the TARP. Since our 
former Chair testified before this Committee in September 2009, 
the Panel has issued nearly 20 reports examining issues such as 
TARP’s support for the domestic automotive industry, the rescue of 
AIG, commercial real estate, small banks. Government contracting, 
executive compensation restrictions, as well as four reports on 
Treasury’s foreclosure prevention efforts. In total, the Panel has 
authored 30 oversight reports, concluding with our March 2011 re- 
port issued to Congress just yesterday. By statute, the Panel will 
end on April 3, 2011. 

As the Congressional Oversight Panel concludes our work, we 
should recall where America stood when the TARP was enacted in 
2008. The stock market endured triple-digit swings. Major financial 
institutions had collapsed. The economy was hemorrhaging jobs. 
Foreclosures were escalating with no end in sight. In the words of 
Ben Bernanke, America was on a course for “a cataclysm that could 
have rivaled or surpassed the Great Depression.” 

The good news is that America did not suffer another Depres- 
sion. The TARP does not deserve full credit, but it provided critical 
support at a time of great uncertainty. 

The further good news is that the TARP’s projected costs have 
fallen sharply. The Congressional Budget Office now projects tax- 
payers will lose $25 billion. Now, $25 billion is a lot of money, but 
down from the initial estimate of $356 billion, which is mind-bog- 
gling. 

Unfortunately, while there is no question that the TARP rescued 
Wall Street, its programs for Main Street have been far less effec- 
tive. Its main foreclosure prevention program, which was designed 
to help 3 to 4 million homeowners, is now on track to help fewer 
than 800,000. In fact, the TARP’s failure to address foreclosures is 
one of the reasons why its costs are coming in so low. The TARP 
will cost less than expected in part because it will accomplish far 
less than envisioned for American homeowners. 

The TARP also distorted markets. It created profound moral haz- 
ard and led to a deep stigma, a sense among the public that policy- 
makers cared more about bailing out Wall Street than helping ordi- 
nary families. 

Some degree of moral hazard and stigma was unavoidable. The 
Treasury clearly could have done more to rein in these problems. 

For example, many senior managers of TARP recipient banks 
maintained their jobs and their high salaries, and shareholders 
maintained significant ownership stakes. To the public, it looks as 
though Wall Street banks and bankers can retain their profits in 
boom years but shift their losses to taxpayers during a bust — an 
arrangement that cannot help but undermine our free market sys- 
tem. 

Finally, as the Panel has noted for over 2 years, the lack of 
transparency and clear goals has rendered the public unable to 
hold Treasury fully accountable. Most significantly. Treasury de- 
cided in the TARP’s early stage to push tens of billions of dollars 
out the door to very large financial institutions without requiring 
banks to reveal how the money was being used. The TARP’s trans- 
parency has improved dramatically, and it has improved dramati- 
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cally since then. When it conies to these very early and very large 
type investments, the public will never know to what purpose this 
money was put. 

I would like to say a few words about the importance of over- 
sight. The TARP has been, as expressed by the Members, one of 
the most thoroughly scrutinized Government programs in history, 
and there can be no doubt that oversight has improved the pro- 
gram and increased taxpayers’ returns. 

For example, in July 2009, the Panel reported that Treasury’s 
method for selling warrants purchased through TARP appeared to 
be recovering 66 percent of their estimated worth. Due in part to 
pressure generated by the Panel’s work. Treasury changed its ap- 
proach, and subsequent sales recovered 103 cents on the dollar, 
contributing to $8.6 billion in returns. Other substantial improve- 
ments in TARP — such as Treasury’s heightened focus on second 
liens, the increased transparency of contracting, and the greater re- 
lease of data — are all partly the result of pressure exerted by the 
Panel and the other oversight bodies. 

Clearly, careful scrutiny is an indispensable step to preserving 
the public trust and ensuring the effective use of taxpayers’ money. 

Thank you again. I genuinely thank you for the opportunity to 
testify. I would be happy to answer any questions you may have. 
As Chair of the Panel, I will endeavor to convey the views of the 
Panel; however, ultimately my words are my own. 

Thank you, Mr. Chairman. 

Chairman JOHNSON. Thank you. Senator Kaufman. 

Mr. Barofsky. 

STATEMENT OF NEIL BAROFSKY, SPECIAL INSPECTOR 
GENERAL, TROUBLED ASSET RELIEF PROGRAM 

Mr. Barofsky. Thank you, Mr. Chairman, Ranking Member 
Shelby, Members of the Committee. It is a privilege to appear be- 
fore you once again and to testify today about the role of oversight 
in the Troubled Asset Relief Program. In that vein, it is also a 
pleasure for me today to be testifying alongside my oversight col- 
leagues — Senator Kaufman of the Panel and Tom McCool of GAO. 

As has been noted, TARP has been a historic program in many 
respects, but one has been the unprecedented oversight assigned to 
this program by Congress as embodied by the three representative 
organizations for oversight present here today. By working together 
closely and coordinating our activities, I believe that collectively we 
have well served the American people by making sure that we 
could cover the broadest coverage possible and ensuring unprece- 
dented transparency and accountability in the 13 different pro- 
grams that make up TARP. 

At SIGTARP, as the lone oversight body with law enforcement 
authority, part of our focus has been on policing and investigating 
TARP-related criminal activity. And in our short timeframe, we 
have had a major impact. Fifty-two different individuals and 18 dif- 
ferent entities have been the subject of civil and criminal actions, 
and perhaps more significantly, 18 defendants have already been 
convicted of TARP-related frauds, including just yesterday a senior 
official from Colonial Bank. 
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Colonial had applied for and received conditional approval for 
more than $550 million in TARP funds before SIGTARP investiga- 
tors stopped a massive, ongoing, multi-billion-dollar accounting 
fraud dead in its track. All told, SIGTARP’s investigations have led 
to the recovery of funds and the avoidance of loss from fraud of 
more than $700 million, making sure that SIGTARP as an agency 
over its lifetime will more than pay for itself. 

Another example of the collective benefits of our oversight ac- 
tions, as the Senator just mentioned, have been the tangible results 
from one of the pieces of good news from TARP: the lowering expec- 
tations of the financial costs of the program. As the Senator men- 
tioned, my oversight colleagues deserve credit for those lowering 
numbers, as does Treasury for its efficient management of its port- 
folio of assets. 

At SIGTARP, our approach to limiting losses has been focusing 
on limiting the amount of losses from fraud, and we have done that 
in two areas: deterring criminals from making applications to 
TARP in the first place, and working with Treasury to develop 
strong anti-fraud provisions within the program itself. For a pro- 
gram the size and scope of TARP, one would normally expect a loss 
from fraud in the area of 8 to 12 percent, in the neighborhood of 
$50 billion. I am very proud to say today that we will come no- 
where close to that number, in no small part thanks to the willing- 
ness of Treasury and the Federal Reserve, particularly in the early 
days of this pro^am, to work with SIGTARP to put in effective 
anti-fraud provisions that help limit the vulnerability of the pro- 
grams to fraud. 

As for deterrence, I recall a conversation I had in late 2009 with 
Secretary Geithner. After a somewhat heated discussion on another 
topic, he took me aside and told me that he believed that SIGTARP 
has scared away many banks and others from participating in the 
TARP program. And after a pause, he told me he thought that was 
a good thing because it meant that some bad actors did not apply 
for TARP funds. And he was right. Strong deterrence and better 
program design have been instrumental in tamping down potential 
TARP losses. 

On a final note, as Members have noted, today is likely my last 
time testifying before the U.S. Senate as Special Inspector General. 
And I remember one of the initial times I appeared before this 
Committee. I think it was my confirmation hearing, and. Ranking 
Member Shelby, you gave me some advice and a warning, and you 
told me that this was a great opportunity and that if I did my job 
well, I would never be able to work again. 

[Laughter.] 

Mr. Barofsky. And you told me you thought it was a good thing, 
which my wife disagreed. 

Senator Shelby. I meant work with some people you do not need 
to work for. 

Mr. Barofsky. I am very happy to say that in this very, very 
limited circumstance. Senator, circumstances have proven you 
wrong, and I have been able to get a job. And I will be working — 
I am very thrilled to be joining New York University’s School of 
Law as an adjunct professor and senior fellow at its Center on the 
Administration of Criminal Law. And I thank you. Ranking Mem- 
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ber Shelby, I thank you, Mr. Chairman, and I thank all of the 
Members of this Committee for your strong, unwavering, contin- 
uous, and bipartisan support of SIGTARP. We would not have been 
able to come close to achieving the successes that we have had on 
behalf of the American taxpayer without that support. 

I thank you, and I thank you for the opportunity to testify today, 
and I look forward to answering any questions that you may have. 

Chairman JOHNSON. Thank you, Mr. Barofsky. We will miss you. 

Mr. McCook 

STATEMENT OF THOMAS J. McCOOL, DIRECTOR, CENTER FOR 

ECONOMICS, APPLIED RESEARCH AND METHODS, GOVERN- 
MENT ACCOUNTABILITY OFFICE 

Mr. McCool. Thank you. Chairman Johnson, Ranking Member 
Shelby, Members of the Committee, for inviting us here to talk 
about TARP, and I am pleased to be here to do that. 

Under TARP, a broad range of activities have been initiated, 
from injecting capital into key financial institutions to addressing 
securitization, market problems, providing assistance to the auto- 
mobile industry and to AIG, and offering incentives to modify resi- 
dential mortgages. As TARP passes its 30-month mark, U.S. finan- 
cial markets appear to be less volatile than they were in 2008, but 
certain areas of the economy still face significant challenges, espe- 
cially the mortgage markets and, to a lesser extent, small business 
lending. 

While many programs have ended and begun winding down, 
some participating institutions have repaid part or all of their 
TARP funds, the prospect of repayment from other institutions, 
large and small, remain somewhat uncertain. 

Some TARP programs have been terminated. Others, like the 
Capital Purchase Program, have closed and are winding down oper- 
ations. And several programs that focus on preserving home owner- 
ship and providing assistance to auto companies and AIG remain 
active. The Capital Purchase Program, of course, we know a lot of 
that has been repaid. Thirty-point-eight billion still remains out- 
standing. And one of the issues that we have tried to focus Treas- 
ury’s attention on, and they have responded, is that there are a 
number of institutions that are still in the Capital Purchase Pro- 
gram who have potential issues. Almost 200 of them have missed 
at least one dividend payment and there are issues, again, with 
some other institutions that may not be as sound as they were 
thought to be when they initially applied for the program. This just 
means that they require continued monitoring. 

The Home Affordable Modification Program, or HAMP, remains 
Treasury’s primary program to assist homeowners facing fore- 
closure. The program had a slow start and some of its newer pro- 
grams are having even a slower start getting off the ground, and 
so far, as we have already stated, it has not spent much money, 
but that is not necessarily a sign of success. 

There are issues with HAMP going forward. We issued a report 
just today that will look at the programs that go beyond the firstly 
modification program, and particularly the Second Lien Modifica- 
tion Program, the Foreclosure Alternative Program, and the Prin- 
cipal Reduction Program. And again, there have been some move- 
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ments in the right direction, but we still have some areas where 
we think Treasury can improve those programs. 

The Automotive Industry Financing Program has an outstanding 
balance of just a little over $44 billion. Approximately $29 billion 
has been repaid, and clearly, the auto industry, at least GM and 
Chrysler in particular, are doing much better than they were back 
in 2008 and early 2009. But whether they will be able to fully 
repay the Treasury investment is still up in the air. It is going to 
depend a lot on what the share price of GM does, and because of 
the IPO, which was a success by many standards, the fact that 
they sold below their break-even price means that their remaining 
shares are going to have to bring in an even higher price to actu- 
ally make the program break even. So the Treasury has gone from 
a 60 percent owner to a 33 percent owner, and that is probably a 
good thing, but it needs to make a lot of money in future sales to 
be able to make the program actually break even. 

AIG has continued to receive assistance over the last year from 
an equity capital line. It has repaid $6.9 billion just last week, and 
this reduced the Treasury’s balance to about $58.7 billion. Treasury 
owns 92 percent of AIG, and again, the extent to which it is going 
to be able to be repaid is going to depend very much on its ability 
to sell shares in AIG over time at a reasonable price, and there is, 
I think, a lot of uncertainty to that. 

And last, just let me point out that one of the recommendations 
we made in our most recent report, which we issued in January, 
is to try to focus Treasury’s attention on staffing going forward. 
Currently, it is in very good shape in terms of staffing, has great, 
qualified people under term contracts. Our concern is as the pro- 
grams wind down, it may be harder and harder to retain staff, es- 
pecially if the job market gets any better, and so we just think that 
there is the need for them to update their workforce plan and take 
into account alternative scenarios for retaining staff as the pro- 
gram winds down. 

I would like to thank you and appreciate the opportunity to tes- 
tify and I am happy to answer any questions you might have. 

Chairman JOHNSON. Thank you, Mr. McCook Thank you for your 
testimony. 

As we begin questioning the witnesses, I will have the Clerk put 
5 minutes on the clock for each Member’s questions. 

Mr. Barofsky, you recently testified on HAMP, saying we have 
advocated tirelessly that Treasury should fix the program. So if we 
should not repeal the program, how do we fix it? Is one option to 
have Treasury focus on the earlier part of the process, encouraging 
servicers to reach out to homeowners sooner? 

Mr. Barofsky. I think that HAMP is a fundamentally broken 
program and does need — if it is going to be permitted to continue. 
Treasury needs to finally stop defending the status quo of the pro- 
gram, as it continues to do, and lay out a plan on how to fix the 
program. And there are a number of, I think, good ideas out there. 

I think you start with something that Secretary Geithner has ac- 
knowledged before the Senate a couple weeks ago, that the very in- 
centive structure of the program is broken. This whole program is 
a voluntary program. It is designed by encouraging services to par- 
ticipate by making incentive payments. So it is largely a carrot pro- 
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gram where discipline would presumably be provided by sticks and 
financial penalties, and initially, Treasury announced that it would 
impose financial penalties on servicers for not complying with the 
guidelines. They issued a press release in late 2009. 

But now, with Secretary Geithner acknowledging that the incen- 
tives are insufficient, not powerful enough to overcome, I think the 
word he used, the muck, I will say the conflicts of interest that the 
servicers operate under. And Treasury’s refusal to impose a single 
sanction on the servicers, is it really all that surprising that the 
program has been a failure? 

So I think the place to start is let us address what Secretary 
Geithner acknowledged was a problem, the incentive structure, and 
what is universally regarded as a problem, the lack of penalty, lack 
of financial penalties on servicers whose performance that Sec- 
retary Geithner and Mr. Massad have both acknowledged has been 
abysmal under the program. I think that is a starting point. 

I think they need to be far more transparent. I think for those 
who are seeking to defend the existence of the HAMP program, one 
of the most basic pieces of information that I think that you need 
to have is what is Treasury’s projection of how many people it is 
going to help through permanent modifications over the life of this 
program. I have been calling for this for more than a year. The 
COP panel has been calling for it more than a year. GAO has been 
calling for this for more than a year. Members of Congress have 
been doing that. The Congressional Oversight Panel went so far as 
to have to give its own analysis and its own estimate of 700,000 
to 800,000. Moody’s has provided an estimate. CBO has provided 
an estimate. They will not. And I think at a certain point, for those 
who are criticizing the program, have every right to conclude that 
the reason why they will not provide a number is that their inter- 
nal projections must be so abysmal and so terrifying that they will 
not provide this level of transparency. 

So I think to have an informed debate. Treasury needs to finally 
be transparent about its expectation, not putting out a number of 
the total number of people potentially eligible, not the total number 
of offers that they intend to make. How many people when this 
program ends are going to be in sustained permanent modifica- 
tions? And their failure to do so is inexplicable, and, frankly, inde- 
fensible. 

Chairman Johnson. Mr. McCool, do you agree that servicers 
should reach out to homeowners sooner? And another suggestion, 
should Treasury explore creating a single point of contact so that 
borrowers know who to communicate with? 

Mr. McCool. Well, we have made recommendations and some of 
them have actually been at least either implemented or partially 
implemented on the front of having Treasury issue better guidance 
about how servicers deal with customers, how they deal with com- 
plaints, and I think that there has been some improvement in that 
arena, but I think there is still work to be done. 

Sort of to echo Mr. Barofsky’s point, I think what we have been 
pushing for from the very beginning is performance standards, and 
in particular, performance standards for the servicers, that we 
think the Treasury needs to come up with performance standards, 
hold the servicers accountable to those performance standards, and 
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until they do that, again, we think some of the problems are going 
to continue to fester. 

Chairman JOHNSON. Mr. Massad, what is your response to these 
suggestions? 

Mr. Massad. Thank you, Mr. Chairman. I would be happy to re- 
spond. First, on the issue of performance standards, that is pre- 
cisely what we have done. Let us remember, first of all, this is a 
crisis that was a decade in the making and for 2 years nothing was 
done. When we launched this program, no modifications were oc- 
curring. We launched the program on a voluntary basis. It had to 
be that way under the law. 

In terms of performance standards, we have forced the servicers 
to do a lot of things they simply were not doing. Those include a 
whole range of borrower protections, like the issue on dual track, 
for example, the practice where servicers were discussing a modi- 
fication or considering a modification at the same time as they 
were proceeding to a foreclosure sale. We stopped that. We put in 
other borrower protections, as well. 

Now, we agree, as the Secretary has said, that there is a need 
for national servicing standards. This is a servicing model that was 
set up to collect payments on performing loans. It was not equipped 
to deal with this crisis. And far more is needed than the HAMP 
program to fix that. The regulators are now paying attention to it. 
The FHFA, the conservator of the GSEs is paying attention to it. 
And I think we will see that. 

Second, in terms of estimates, it is very difficult to make esti- 
mates as to how many we will ultimately serve, but the facts are 
that, number one, the cost of this program is directly related to 
how many we serve. So it is not a matter that we will spend the 
same amount of money regardless. 

Number two, we publish reams of information about this pro- 
gram, including how many people we are reaching every month in 
permanent modifications, in trial modifications, how many fall out 
of that, how many redefault. We publish information by servicer. 
Anybody can see how this program is doing. It is not a matter of 
not being able to evaluate it. It is a matter of the fact that this is 
a very difficult housing market to fix and this program is at least 
helping fix it. It is not enough, but it needs to be continued so that 
we can try to ease the pain for millions of American families. 

Chairman JOHNSON. Senator Shelby? 

Senator Shelby. Thank you, Mr. Chairman. 

Mr. Barofsky, first of all, I want to thank you for a great job you 
have done as Inspector General . I remember when you were up for 
confirmation and I told you, among other things, right here in this 
Committee, that I hoped that you would do something very good 
for the American people and that you would stand up for the Amer- 
ican people, and you have and I am glad that you are employable. 
My reference then was probably that you did not need to be em- 
ployed by some of the people that you were going after, and they 
would never hire you anyway, thank God. But you will leave that 
post with a lot of help, a lot of thanks from the American people 
for the job you have done and you will always do well, I know that. 

I would like to ask you a couple of questions, if I could. In your 
written testimony, you state, “Unfortunately” — I am quoting you — 
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“TARP’s most significant legacy may be the exacerbation of the 
problems posed by too-big-to-fail.” You go on to quote Secretary 
Geithner from a December 2010 hearing before the Congressional 
Oversight Panel in which he states that “in the future, the Federal 
Government may have to do exceptional things,” he says, “again if 
we face a large shock.” In your view, do financial markets still be- 
lieve that the Federal Government will not allow big banks to fail? 

Mr. Barofsky. Senator, first of all, thank you for your com- 
ments. I really do appreciate them. They mean a lot to me and my 
family, so thank you. 

Senator Shelby. Thank you. 

Mr. Barofsky. The answer to your question, absolutely and un- 
ambiguously, the financial markets believe more than ever that the 
United States Government will step in and save the too-big-to-fail 
institutions should there be another financial shock. 

Senator Shelby. Is that not what helped bring the GSEs to 
where they are today, sitting in the Government’s lap? In other 
words, that was the implicit guarantee that we would never let 
them 

Mr. Barofsky. It is nearly the identical toxic cocktail of implicit 
guarantees and market distortions that the too-big-to-fail banks 
have today as Fannie and Freddie did leading into the financial cri- 
sis, yes. 

Senator Shelby. Let me, if I can, some of your words, I just want 
to read it into the record and share it with you, and this is on page 
six of your testimony, and I will quote you: 

Regardless of whether all the required regulations are properly calibrated 
and fully implemented, the ultimate success of the Dodd-Frank Act depends 
to a certain degree on market perception. Thus far, the Act has clearly not 
solved the perception problem. Reflecting on Secretary Geithner’s candid as- 
sessment of the likely limits of Dodd-Frank in the event of another full- 
blown financial crisis, the largest institutions continue to enjoy access to 
cheaper credit based on the existence of this implicit Government guarantee 
against failure. 

And I will quote you again: 

Standard and Poors and Moody’s Investors Services, two of the world’s most 
influential credit rating agencies, recently reinforced this significant advan- 
tage for those institutions. In January of this year, S&P announced its in- 
tention to make permanent the prospect of Government support as a factor 
in determining a bank’s credit rating, a radical change from pre-TARP prac- 
tice, stating its expectation, quote, ‘this pattern of banking sector boom and 
bust and Government support to repeat itself in some fashion regardless of 
Government’s recent emergency policy response.’ Similarly, Moody’s stated 
its belief that the proposed resolution regime, quote, ‘will not work as 
planned, posing a contagion risk and most likely forcing the Government 
to provide support in order to avoid a systemic risk . . . ’ 

and so forth. 

And I want to quote former Secretary of the Treasury and Na- 
tional Economic Counsel Director Lawrence Summers, what he 
said a number of years back, and I will quote: “A healthy financial 
system cannot be built on the expectation of bailouts.” Do you dis- 
agree with that? 

Mr. Barofsky. No, I do not. Senator. 

Senator Shelby. Thank you for that. 

Mr. Massad, I would like to direct a question to you with my 
time. In October 2010, in an editorial. Secretary Geithner stated. 



15 


quote, “The TARP is over.” The TARP Inspector General’s, who we 
have here, most recent quarterly report clarifies that although no 
new TARP funds may he obligated, $59.7 billion remain obligated 
and available to be spent, and $149.4 billion in TARP funds remain 
outstanding. Do you have differences with those figures? 

Mr. Massad. Thank you. Senator Shelby. I think what the Sec- 
retary was referring to in October of 2010 was that the purchase 
authority, the authority to make new commitments under TARP, 
expired. We do still have about $150 billion in investments out- 
standing, which we are working every day to get back, and we do 
still have commitments, particularly with respect to our housing 
program, that will allow us to disperse money for the housing pro- 
gram. Those are the programs we want to continue. 

If I could. Senator, I would also like to respond to the too-big- 
to-fail issue, if you would let me. Would that be all right? 

Senator Shelby. Absolutely. 

Mr. Massad. First of all, I share your concern about the issue. 
We obviously have to have a financial system where companies fail 
when they take excessive risks 

Senator Shelby. The too-big-to-fail doctrine is a flawed doctrine 
from the beginning, is it not? 

Mr. Massad. Well, it is an unfortunate doctrine, that is for sure, 
but 

Senator Shelby. Well 

Mr. Massad. let us remember, TARP did not create the prob- 

lem. It existed before TARP. 

Senator Shelby. We know. 

Mr. Massad. And we needed TARP because we did not have the 
tools to fix it, and I do think Dodd-Frank has given us some tools 
to address it and now the task is to implement those. 

Senator Shelby. Mr. Barofsky, in an editorial in the Wall Street 
Journal, two current members and one former member of the Con- 
gressional Oversight Panel explained why TARP was not a win for 
taxpayers. They criticize the Administration’s claim that TARP was 
successful because the money may be repaid. They state, and I 
quote: 

The focus on repayment of TARP is deceptive because it fails to consider 
the huge taxpayer cost from non-start programs that directly and indirectly 
enable many of the large banks to repay their TARP funds. 

They list several programs that provided significant aid to banks, 
including the Federal Reserve’s purchase of $1 trillion of GSE- 
guaranteed MBSs, Treasury’s $150 billion bailout of the GSEs, and 
other Fed and FDIC programs which place another $2 trillion in 
taxpayers’ money at risk. Do you disagree with that conclusion? 

Mr. Barofsky. No. I think it is very important to view TARP in 
the context of the broader scope of the Government’s response to 
the financial crisis, and each July, SIGTARP publishes a com- 
prehensive overview of all those programs. And what we saw this 
past summer was an actual increase in the total amount of out- 
standing commitments year over year, from $3 trillion to $3.7 tril- 
lion. So our job here at SIGTARP is to focus on the TARP, but, of 
course, the TARP does not exist in isolation and any overall ac- 
counting would necessarily have to include those other things. That 
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is outside the scope of our jurisdiction, but we always do try to put 
it in context. I think that is important. 

Senator Shelby. Thank you. Thank you, Mr. Chairman. 

Chairman JOHNSON. Senator Reed. 

Senator Reed. Well, thank you very much, Mr. Chairman. I was 
listening closely to the recollections of both you and the Ranking 
Member about September 2008 because I was also there. What I 
recall in the room was not so much scare tactics but palpable fear 
that we were on the cusp of a significant financial collapse, that 
the tools available had been exhausted, and that we needed to pro- 
vide assistance, and that in the context of the legislative debate, 
which was a bipartisan debate and ultimately with bipartisan sup- 
port, we crafted something that, as the Ranking Member pointed 
out, it was not the initial proposal of Secretary Paulson to acquire 
assets and securities in the marketplace but it gave Secretary 
Paulson the flexibility to make essentially equity injections. I think 
so far this has proven to at least stabilize the situation, and in fact, 
I would argue, has probably avoided a significant financial deterio- 
ration which would still be plaguing us. 

And Mr. Barofsky, I am just going to ask, because you have done 
remarkably good work — and let me join my colleagues in saluting 
you as you leave. You have been not only thoughtful, but your inde- 
pendence and your integrity and your commitment has been so 
clear, indeed, inspiring. 

But let me ask you, putting aside too-big-to-fail and all those dis- 
cussions, if we had not acted decisively in September of 2008, 
where would we be today, basically? Do you have a sense of the 
magnitude that we were facing? 

Mr. Barofsky. Senator, thank you for your comments earlier. I 
think I could best report on the extensive work we have done of 
interviewing all of the major participants, and I think there was 
universal agreement that we were on the brink of a cataclysmic 
failure and that this was a very significant crisis that we had not 
seen since the Great Depression and that there was certainly a 
sense of widespread panic among regulators and that the reaction 
was a kitchen sink response, not just with TARP, but with the 
FDIC’s programs, the Federal Reserve’s programs, the trillions and 
trillions of dollars that were thrown at the situation. And I think 
that accurately reflects the deep level of panic that was felt by the 
regulators and the market participants, as well, to the severity of 
the problem. 

Senator Reed. But having done all this work, that reaction was 
not irrational, given what they were seeing in the marketplace, 
given the contagion, given the fear. In fact, frankly, I think, par- 
ticularly for Chairman Bernanke, his studies of the Great Depres- 
sion and the lead-up to it, the very tentative response in the 1920s 
and 1930s to an evolving international crisis prompted him and 
others to say this is the only way we can do it, and he has been 
very clear about this, let us go all out, let us hit it hard, let us hit 
it fast. 

Mr. Barofsky. No, and I think there is no doubt that financial 
crises are, in part, psychological, and that fear was universal and 
it was widely held. What specific — and one of the things I think the 
Congressional Oversight Panel really hits the nail right on the 
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head is that while we do believe that TARP was a very important 
component of calming the markets, it is, of course, impossible to 
say which one of the myriad programs was responsible for helping 
calm the markets eventually 

Senator Reed. Right. 

Mr. Barofsky. and which ones did not. But we believe, and 

we have long been an advocate for the position that the broad 
statement by Secretary Paulson, and then later in the spring an al- 
most identical statement by Secretary Geithner that they would 
not let these large financial institutions fail and they had the 
TARP funds to back it up, while it certainly then caused a lot of 
the problems. Senator Shelby, that you were discussing about 
moral hazard and too-big-to-fail, it was an instrumental tool in 
calming the markets and avoiding that cataclysmic potential sec- 
ond Great Depression. 

Senator Reed. Thank you. I also have to salute Senator Kauf- 
man for his service, both here in the Senate, for putting up with 
a lot of my bad jokes as we traveled around the world, and many 
other things, so thank you. Senator. 

In the process of taking the proposal that Secretary Paulson and 
Chairman Bernanke offered a one-page sketchy kind of outline — we 
did some things that I think not only gave them the flexibility to 
respond, but there is also one critical aspect which is often over- 
looked. This is the inclusion of the warrants provision, which I in- 
sisted on being included with the support of my colleagues because 
I knew that if any Wall Street investment bank was going to do 
this, they would not only take preferred stock, but they would also 
insist on warrants, which we did. Those warrants to date, and for 
those who may not be familiar with this, it is essentially a right 
to buy their stock at a fixed price, and as they improved and the 
stock price went up, we got a second payback, which is about $8.6 
billion, which might be seen as another dividend from the improv- 
ing banks to the taxpayers. Can you comment on that. Secretary 
Massad? 

Mr. Massad. Thank you. Senator, for the question, and thank 
you for your push for that provision. It was very, very important, 
and you are absolutely right on your figures and your analysis of 
it. We have today recovered about $9 billion from the warrants, be- 
cause we had a recent repurchase this week. That is from about 
15 or 20 auctions as well as about 45 repurchases, and we still 
have more positions that we will sell over time. So it was an excel- 
lent provision and I thank you for it. 

Senator Reed. Thank you. 

Just to, if I may, Mr. Chairman, a quick and very brief comment 
from Senator Kaufman and Mr. Barofsky is that this issue of moral 
hazard is not unique to this time and this place in financial his- 
tory. It seems to be any time a Government provides support — we 
do it through Federal Deposit Insurance. I know in the 1930s there 
was a great debate on this. Franklin Roosevelt did not like deposit 
insurance because it was a moral hazard, et cetera. But, it has 
proven to be effective. 

And I think one of the reasons it has been effective, even though 
there is an issue of moral hazard, is it has been very well regu- 
lated, and the sense of Dodd-Frank, I hope, is that if we accurately 



18 


and aggressively and with the resources regulate, understanding 
that moral hazard is implicit, we will do a lot to avoid a potential 
crisis, and Senator Kaufman, please respond just very briefly, be- 
cause my time has expired. 

Senator Kaufman. No, and I think it is really quite extraor- 
dinary. This panel that I am on has five members, two appointed 
by Republican members and three by Democrats. But there was a 
consensus, and this is a very difficult issue, it is a very political 
issue, but there was a solid consensus that the TARP with the 
other pieces that went through it stopped what could have been a 
very bad situation, number one. 

And number two is that moral hazard was one of the decisions. 
When you sat there and made the decision whether you were going 
to go ahead with the TARP, you were faced with the fact of moral 
hazard. And I think the moral hazard part, you see it now in terms 
of what is going on with the rating agencies. If you are running an 
organization and you know that if there is a sine curve of this is 
positive and this is negative and you know you cut that negative 
section off, and you know that if you increase your risk, there is 
no price to be paid, then you can increase the risk because we 
know return is directly related to risk. The higher the risk, the 
higher the return. You just go for the moon with the understanding 
that if you fail, the taxpayers are there to bail you out. 

So this is not some theoretical economic business school analysis. 
I think the real concern, as stated, is the rating agencies are now 
saying essentially they believe that there are firms who are too-big- 
to-fail, and very big firms that are too-big-to-fail. 

Senator Reed. Mr. Barofsky, please take this for the record, be- 
cause my time expired. The Chairman has been very gracious. 
Thank you. 

Chairman Johnson. Senator Moran. 

Senator Moran. Mr. Chairman, thank you very much. 

Perhaps this is directed to Mr. Barofsky, but I am not certain. 
I am troubled by the long-time assertion that the success of TARP 
is determined by the return of taxpayer dollars as if that is the cri- 
teria by which we can judge success or failure. And I am troubled 
by that because I think it fails to take into account other con- 
sequences. Even if all the money is repaid to the Treasury, there 
were consequences of TARP not accounted for in that accounting. 
And I think of things in your testimony that the Ranking Member 
indicated about large institutions continuing to enjoy access to 
cheaper credit. There is a consequence to that. My small commu- 
nity banks in Kansas feel a consequence of that occurrence, par- 
ticularly when you couple that with Dodd-Frank and increasing 
regulations. So larger institutions have cheaper access to credit and 
a better ability to spread the costs of additional regulation among 
larger economies of scale. My smaller banks are disadvantaged in 
both instances. As Congress responds by providing money to large 
institutions and increasing regulations on all institutions, there is 
a consequence, an economic consequence certainly in places like 
Kansas for our community banks. 

So if the criteria is the money got repaid, I think we have failed 
to take into account that and many other consequences of this leg- 
islation. It also fails to take into account was there a better way 
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to do it than what we did. Could there have been a greater return? 
So the fact that — and Mr. Reed talked about the warrants. I won- 
der — and I have heard several in your testimony talk about the — 
as compared to the credit union — I am sorry. Forgive me, to the 
credit unions — for the savings and loan bailout. That was the cri- 
teria in which we are judging success today, and the indication 
was, well, this is better than — we are going to lose less money than 
we did then. 

But I wonder about Continental Illinois, for example. Was that 
not a better example where we were able to reap return and pro- 
hibit investors from getting a return as well? 

One of the things that I think was a consequence of TARP is that 
those who invested in these institutions, they were held a lot less 
accountable for their investment than, for example, in Continental. 
And so my question is, I suppose, a broad one, but my assertion 
is that I am not satisfied when I hear that just because the money 
has been repaid this was a good idea. 

Mr. Barofsky. Nor should you be, and I think that a tunnel vi- 
sion focus on financial costs and a declaration of mission accom- 
plished because of the return to profitability and strength of Wall 
Street ignores the important non-financial costs of TARP, which 
are just as important and may in time prove to be more important. 
So it includes, as you identified. Senator, the moral hazard and the 
legacy of too-big-to-fail that TARP has left. It includes the very real 
harm to Government credibility through mismanagement of this 
program. It includes the failure of TARP to meet its very important 
Main Street goals as well as Wall Street goals, including, as we 
have discussed earlier, the very important goal and very prominent 
reason why many Members of Congress voted for TARP — the goal 
of preserving homeowner ship. 

So I think that you have good reason to say that this is not a 
simple black-and-white answer, did it work, did it not work, and 
that financial costs are the only determinant of its success. It is a 
much deeper issue. 

Mr. Kaufman. The one thing to keep in mind is that while we 
talked about a $356 billion cost estimate, the original number in 
the legislation was $700 billion, and I will guarantee you that 80 
percent of the news articles that talk about TARP talk about the 
$700 billion. I totally agree with what you said. I totally agree with 
what the member said, and I totally agree with the rest of the 
panel. Clearly, there are a lot of concerns, moral hazard being one 
of the really gigantic causes. But the thing that is amazing is, ac- 
cording to a recent Bloomberg poll, 60 percent of Americans think 
we lost it all. Sixty percent think we lost all $700 billion. 

So I think spending a little bit of time saying, OK, we had a 
problem here, clearly this was all part of a big thing, clearly all the 
questions you raised are legitimate concerns. But let us start out 
with the fact that we did not lose $700 billion; it looks like it was 
$25 to $50 billion. Now, $25 to $50 billion is a lot of money. But, 
part of running a Government is the perception of the Government. 
You have a perception out there that the Government lost $700 bil- 
lion on TARP, again, not talking about the Fed and all the other 
things the Ranking Member has raised and the Chair has raised. 
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But it actually turns out to be $25 to $50 billion. That is an impor- 
tant point to make, I think. 

Senator Moran. Senator, thank you. Is there any analysis by 
those of you who are doing oversight in regard to was there a bet- 
ter way to do it? Was there a greater opportunity for return as 
compared to the way that TARP was structured? 

Mr. Kaufman. Well, we have got 30 reports you can take a look 
at, but the best thing is we have a final report in terms of lessons 
learned, and you can look through that. 

Now, again, remember, we are all oversight so we do not write 
the rules. We start with the basic premise that Congress has 
passed a law and we have oversight on that law. But I think you 
would find, if you go back and read our reports and others, there 
is a rich area to ask: on a calm day, without the panic, without the 
concern that everyone has raised, could we have done this a little 
differently? And are there things we could have done as we went 
along? There is a lot of meat in those 30 reports. 

Senator Moran. I appreciate that only a former Senator would 
attribute the responsibility back to Congress. 

[Laughter.] 

Chairman JOHNSON. Senator Hagan. 

Senator Hagan. Thank you, Mr. Chairman, very much, and I 
want to welcome all of you here today and thank you for your testi- 
mony. 

Senator Kaufman, it is certainly a pleasure to see you again. You 
were certainly instrumental during the debate of the Dodd-Frank 
bill, and you certainly added so much to the work that has taken 
place in that situation. We certainly do thank you for your over- 
sight in this new position, also, and I am thrilled to hear you are 
going to be back at Duke University Law School doing your good 
work there. So it is great to see you again. 

One of the things that you talked about in your testimony is the 
reference to the higher cost of funds for our small and community 
banks relative to the larger banks, and sort of what Senator Moran 
was talking about, too, is that the smaller community banks in 
North Carolina consistently are very concerned about, one, their 
capital requirements, the regulation, sort of their inability to do so 
much of the lending that they have done in the past, and it is so 
adversely affecting so many of the smaller communities where 
these banks have been the mainstay in those areas. 

One of my concerns is what can we be doing in Congress to re- 
verse this trend, and here I guess I am talking primarily about the 
higher cost of funds that you mentioned to ensure that we main- 
tain a vibrant network of community banks in our Main Street 
communities. 

Mr. Kaufman. I think you have just got to stay on the regulator 
and Dodd-Frank and make sure we do not have too-big-to-fail. I 
mean, it is very, very difficult to compete in a market if some of 
the people in the market have lower credit ratings, and if they 
know when they go into it they can compete in businesses. So real- 
ly the key thing is we have got to get away from this too-big-to- 
fail. It is bad in so many different ways in terms of the concept. 
And we have done a lot, and there are a lot of things in Dodd- 
Frank, and a lot of things in the hands of the regulators. But, look 



21 


at our local banks, small banks right now. It was really interesting 
being on the Panel and finding out how many small banks are now 
in commercial real estate. We have a real problem, the commercial 
real estate overhang over there on our small banks. Why are our 
small banks in commercial real estate? They are in commercial real 
estate because the big banks now come in and can do all the other 
services that they used to do — the checking accounts, all the rest 
of this stuff. They can come in there and do it at a much lower 
price than they can because of the advantages that they have. The 
small banks never want to get up and say, you know, the big banks 
really are not treating me as well as I might like to be treated, and 
they are causing me competitive problems, and they are keeping 
me in businesses that I do not want to be in. They kind of all hang 
together. But I think it is time for the small banks in candor to 
come out and point out what some of the problems there are when 
you have these major, major, major banks that feel like they are 
too-big-to-fail, and, therefore, they can get rates at a low rate. And 
I think it is up to Congress and I think it is up the Treasury and 
I think it is up to the other regulators to make sure that the Dodd- 
Frank provisions in there — to make sure that we do not have too- 
big-to-fail, you know, that the capital requirements and the rest of 
it that we have to do so we do not have too-big-to-fail. Because how 
are small and medium banks going to survive when they have got 
these giants coming to town with lower interest rates. It is very, 
very difficult to have a positive picture unless you go into things 
like commercial real estate, and now we see what happens. They 
are so heavily into commercial real estate that it makes it tough 
for them to make money, and they are in danger and they are fail- 
ing at an incredible rate of speed. 

Mr. Massad. If I may, yes, thank you. Senator, if I may add to 
that. We agree very strongly that we have to have a thriving com- 
munity bank, small bank industry in this country. That is why 
when the Obama administration took office, we did not provide any 
additional funds to the largest banks in the country. We provided 
funds to about 400 very small banks. Most of the funds under the 
Republican administration were provided to the large banks. 

Now, I agree with the decisions they made. They were necessary 
to prevent the collapse of our system. But we have tried to work 
with the smaller banks. 

I also would point out that while we have had some weakness 
in that sector, those banks are getting stronger, and actually those 
banks that took the TARP money overall are in a much better 
place than the industry average. 

Finally, I would agree with Senator Kaufman that the task now 
is to implement the tools under Dodd-Frank. You know, you have 
to distinguish between what you have to do in a crisis to put the 
fire out and then what you do to look at what were the causes of 
the fire, how do we prevent this from happening again. And that 
is the phase now that we are in with Dodd-Frank. 

Senator Hagan. Well, it appears that some of the smaller banks 
are having trouble paying some of the TARP money back. Are we 
setting them up for problems by continuing to ask them to pay at 
a higher rate? 
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Mr. Massad. That is a very good question, Senator. First of all, 
they are not obligated to pay it, and they have to have the approval 
of their regulators in order to pay it. And as a result, many of the 
regulations have said you should not pay this, you need to conserve 
your capital, and that is fine with us. 

I would point out again, though, that while we do have a number 
of banks who have not been paying the dividend, when we looked 
at the rate at which banks that are in the program are paying divi- 
dends on preferred stock versus those outside of the program, to 
the extent there is data — and there is not data for all the banks — 
what we found was that 11 percent of the banks in the program 
were not able to pay the dividends. The rate among those banks 
outside of the program who were not paying dividends on preferred 
stock was 43 percent. 

Senator Hagan. I wanted to turn to the HAMP program, and I 
know several of you all have talked about how it has not been oper- 
ating the way you would have liked it to, and I would just like, Mr. 
Barofsky, could you speak a little bit on what you would see 
changes going forward in that program to certainly help the home- 
owner at this point in time? 

Mr. Barofsky. Well, again, I think the important thing is there 
has to be initially an acknowledgment from Treasury that this pro- 
gram is failing and the cessation of continuing to defend the status 
quo. 

Senator Hagan. Well, aside from that, going forward what can 
we be doing? 

Mr. Barofsky. Well, again, as an example, as I mentioned before 
to the Chairman, I would say you start with reassessing the incen- 
tive structure and the penalty structure. So if the current system 
is not working, as the Secretary has acknowledged, revisit that 
structure with both penalties as well as taking a look at the incen- 
tive structure. 

We have made other recommendations as well as fixing the pro- 
gram, recommendations regarding principal reduction and the ap- 
proach to principal reduction, which appears to not be working; in- 
creasing transparency. There are a number of things — we have a 
number of recommendations. GAO, the Congressional Oversight 
Panel, there is a whole host of recommendations that could help 
improve this program, but it starts with an acknowledgment that 
there is a problem. And as long as there is this continued defense 
of the status quo, it is not going to happen. 

Senator Hagan. Senator Kaufman, do you have some thoughts 
on that? 

Mr. Kaufman. Obviously the program is over, you cannot do 
things, but I think you have got the reality of the situation. It 
started out with the idea that borrowers and lenders, like it used 
to be, sit across the table from each other and modify a loan. That 
is pretty simple. Now you have got the servicers in there, and one 
of the things that is very difficult to deal with and it is very dif- 
ficult for Treasury to deal with — but we have to deal with it — and 
that is, there are two really big elephants in the room. One is some 
servicers get higher incentives by going to foreclosure. And, remem- 
ber, these servicers are not — some people have this view that 
servicers are these third parties or whatever else. The servicers are 
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the big banks. They are the servicers. So the first thing is you have 
a conflict of interest. How do you get a bank that really is going 
to make more money doing a foreclosure not to do foreclosures? 

The second big one, which the Treasury addressed in, I think it 
was, April of 2009, is the second lien. So think about it. If you are 
a first servicer on a bank and you have a second lien on a mort- 
gage, and the first mortgage is with someone else, do you want to 
modify that first mortgage? Because when you modify that first 
mortgage, your second lien goes to zero or very close to zero. 

So those are two gigantic conflicts that have got to be overcome 
if you are going to deal with the program, and Treasury has a sec- 
ond lien modification program. 

And the third piece, of course, is the whole thing was designed 
for the subprime problem. In fact, really it became quickly a prime 
unemployed problem. And Treasury also has a program for unem- 
ployed. 

So I think, you know, it is trying to catch up with all the dif- 
ferent things, and I think it is pretty well identified, and we have 
pretty well identified it. We have had four reports on HAMP and 
one report just on the irregularities. We have identified what the 
changes are. But it has to be a program that recognizes the reali- 
ties of what is out there. 

Mr. Massad. Thank you. Senator. First of all, I think we have 
implemented most of the specific suggestions that have been made 
by the oversight bodies with respect to the program. As far as the 
basic structure, which Mr. Barofsky has alluded to, that is deter- 
mined by the law and the powers that we had. It had to be a vol- 
untary program. 

I do not think it is a matter of acknowledging that it is failing. 
I do not consider the fact that we have gotten 600,000 people into 
permanent modifications or the fact that we have helped another 
1.4 million at least get some breathing room through a temporary 
modification, many of whom then went on to get other forms of 
modifications outside of our program — very few went to fore- 
closure — or the fact that this program has resulted in significant 
changes in the industry is a failure. And since he and I testified 
before the House Oversight Committee, we have gotten in about 
another 40,000 families. In the time that this hearing is running, 
we will have a couple hundred more. 

Now, that is not enough. We need to do more. One of the things 
we have done in response to the Congressional Oversight Panel’s 
suggestions was we did implement programs that addressed unem- 
ployment and falling house prices, negative equity. In particular, 
we set up the hardest-hit program where we are sending money to 
a number of States hardest hit, including North Carolina. And 
those programs take time to ramp up, but, again, I think the im- 
portant thing is to keep at it. This is, again, a crisis that took a 
long time to develop, so it is not going to be fixed overnight. 

Chairman JOHNSON. The Senator’s time has expired. 

Mr. Barofsky, can you elaborate about the HAMP program and 
what you advise us to do with the penalties? 

Mr. Barofsky. Sure, and I think the numbers just presented by 
Mr. Massad are potentially misleading, to use no better word. 
There may have been 40,000 initial permanent modifications, but 
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how many — is that really a net number? I mean, how many of 
those ongoing permanent modifications have dropped out in the pe- 
riod since we last testified? To suggest that 1.4 million people have 
been assisted by this program frankly demeans the real harm that 
many of those people who got failed trial modifications have suf- 
fered. We have documented it, and it has been documented time 
and time again. 

Chairman JOHNSON. But can you come up with some examples 
of penalties? 

Mr. Barofsky. Absolutely. I think that one place where we can 
start is by Treasury living up to its commitment that it made in 
late 2009 about imposing financial penalties by withholding pay- 
ments to mortgage servicers under the terms of their agreement. 
This is what they said in late 2009: 

Recently Treasury has been saying, well, we do not have that ability legally 
under the contracts that we negotiated with the servicers. We did not give 
ourselves the ability to impose financial penalties for failures in conduct. 

— conduct that they have described as being abysmal. 

So we sent a letter, and we asked them to detail to us the 
changes in their legal position. So far they have ignored that. But 
I think going back to the agreements and trying to withhold pay- 
ments and impose some financial penalty, that would be the easiest 
thing to do to work within the contracts. And, frankly, if it is, as 
they suggest, ambiguous, try it. Let us go to court. Let us have 
servicers sue Treasury under the idea that they are allowed to will- 
fully violate the terms of their agreement with no consequences. 

So I think that is a good starting point. I think that here in Con- 
gress, as far as financial penalties, encouraging — and if Mr. 
Massad believes that he does not have the necessary tools under 
these agreements, he should tell you what tools he needs in order 
to compel servicers to abide by the terms of their agreement. If the 
complaint is that Congress has not given them the tool, well, tell 
them what tools that they — tell you what tools they need so that 
they can have those tools and bring about servicer accountability. 

Chairman JOHNSON. Mr. Massad? 

Mr. Massad. I am happy to respond. Thank you. Senator. 

Let me just say there is always more that can be done with re- 
spect to compliance. This is an industry that was not working. Par- 
ticularly it was not equipped to deal with this crisis. 

Number two, we have not changed our legal position. We have 
the ability to withhold payments. What we have always said and 
what is the law is we cannot impose fines and penalties in the 
manner a regulator would for violations of the law. 

Number three, our compliance efforts have been extremely ag- 
gressive. We have over 200 people working on compliance. We are 
in the servicers’ shops all the time. Frankly, the things we have 
made a lot of them do, they would have preferred to write a check. 
We have made, for example, servicers go back and solicit 150,000 
people — one servicer in particular solicit 150,000 people that they 
had overlooked. We made them go back, not just do telephone calls 
and letters but door knocking. We made them go back and re- 
evaluate people that they wrongly evaluate for HAMP mods. 

Is there more we can do? Yes. I think you will see us withhold 
more payments. But what we were working on initially was getting 
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the servicers’ systems in a place where they could implement this 
program. 

Chairman JOHNSON. Senator Menendez. 

Senator Menendez. Well, thank you, Mr. Chairman. Sorry, I had 
another hearing, but I have been reading the testimony in advance, 
so I thank you all for your testimony. 

Let me start off with a question that I am happy to have any 
one of you answer, and I am thrilled to see my former colleague 
here sitting at the table. Now I get to ask you all those questions 
that you would not answer for me when you were on the other side 
here. No, I am just kidding. 

If we did not do TARP, as some suggested we should not have, 
what would have been the consequences? 

Mr. Massad. I am happy to answer. I think we would have faced 
the very real risk of a Great Depression, as has been noted by 
many economists and others. It was not just TARP. It was all the 
Federal Government interventions. It was a broad-based action, 
and the keys to it were it was coordinated, it was powerful, and 
it was swift. 

I think all the oversight agencies have recognized that, and, you 
know, I was chatting the other day with Elizabeth Warren, who ob- 
viously had plenty of criticism for how we did things, but she put 
it rather simply. She said, “Well, it is obvious. If we had not done 
these things, we would have been back in the Stone Age.” 

Mr. Kaufman. The Congressional Oversight Panel never came 
up with an answer specifically, but what they did say and what is 
in an op-ed today — and I think Neil Barofsky had the perfect meta- 
phor, and that is, when you were faced with a situation, they threw 
everything but the kitchen sink at it, and I think the kitchen sink, 
too. I think trying to find out, you know, whether TARP specifically 
stopped terrible things, go back to the Stone Age, I believe that, 
and I believe that this was the kind of financial crisis that would 
have taken up back to “Grapes of Wrath,” at least, if not the Stone 
Age. 

And so, you know, the Panel agreed, which is a bipartisan panel, 
that TARP in conjunction with a bunch of other things that were 
done — by the Fed, by FDIC, by everybody else — really did stop a 
panic and keep us from a complete, absolute financial meltdown. 

Clearly, the Panel also points out a number of negative things 
we have talked at length today and we should talk about at length 
and even more length and even more length about the moral haz- 
ard with the Government getting involved in this and the fact 
that — I think it is not just a perception. The reality is that Wall 
Street came out a lot better than Main Street in terms of the pro- 
gram. But in terms of the Panel felt as a group of things that the 
Federal Government did at that time helped us avoid a major prob- 
lem. 

Senator Menendez. I wonder if it is not moral hazard to allow 
a nation to go into a depression? 

Mr. Kaufman. Absolutely. I was on a show today, and they 
asked me about what lessons were learned, and we have got a 
great report we just came out with that I recommend to everybody. 
It is over 200 pages, and we have lessons learned in each section. 
You know the one lesson I have learned from this. Senator? Pre- 
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vention. Everybody can sit here and we can talk about if we had 
done this or we had done that, or it worked here, we shot this, or 
who did that or how did we do that, and the rest of that stuff, and 
I will sit right with them on the panel and discuss what we could 
have done. But when you get faced with the ultimate Hobson’s 
Choice, which is the moral hazard of putting people back in the 
street, losing their homes on a scale like the Great Depression, and 
the moral hazard of creating institutions too-big-to-fail, there is no 
win in that one. What you have got to do is you have to make sure 
you just never have to face that again. 

Senator Menendez. I raise those questions because when I go 
back home to New Jersey, I often have average citizens stop me 
and say, “Senator, I do not get it. When I make a mistake, I have 
to pay for my mistakes. And when they make a mistake” — meaning 
these financial institutions — “I have to pay for their mistakes.” And 
explaining systemic risks and the consequences to their savings, 
their livelihood, and their opportunities is a tough proposition. But 
that is the essence of what we face, because I do not — I am not 
thrilled with TARP as it was both devised and executed. But by the 
same token, having listened to Ben Bernanke in 2008 coming to 
Members of this Committee and members of the leadership and 
largely describe the series of events that were unfolding that would 
have had a series of financial institutions collapse, and if they col- 
lapsed, create systemic risk to the entire country’s economy. And 
I will never forget the answer to the question. 

Well, surely you must have enough tools at the Federal Reserve to get us 
through this period of time so we can think more proactively about how we 
respond and how we do it. 

And the answer: “If you do not act in the next 2 weeks, we will 
have a global financial meltdown.” And basically the response to 
that, “That would mean a new depression.” And in essence the an- 
swer to that was, “Yes, if we allow it to happen.” 

So I think, you know, back home in New Jersey and across the 
country, as we talk about an economy that is coming out of a deep 
recession, we were really on the verge of a new depression. And 
had market forces just been allowed to act on their own without 
any governmental intervention, I think we would be — not because 
of any of my expertise but Ben Bernanke, while, you know, I may 
not always agree with him, his expertise is in Depression Era eco- 
nomics, how this country got into the last depression, what worked 
for Roosevelt to get out of it. He is not a politician. He is an acad- 
emician. And so I think it had some weight to it, and I think that 
sometimes we need a little bit of a sobering understanding of 
where we started, what we had to face, the timeframe in which we 
had to face it in order to understand where we have been and 
where we have come from. 

Now, that does not mean there are not a series of things that I 
hope we have learned that we can prevent, as Senator Kaufman 
suggests, for the future but also understand that when we need to 
act, how we need to do it in a more effective and efficient way. 

But I just wanted to take this opportunity to just put this in the 
right frame because I think it is very easy, people gloss over that 
moment in history, and it was a tipping point in terms of how we 
responded to what would have happened to this country. 
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Thank you, Mr. Chairman, for the opportunity. 

Chairman JOHNSON. Senator Shelby? 

Senator Shelby. Mr. McCool, if you would, walk us back through 
what happened at AIG, what we got in — what we did to get into 
it, where we are today. You alluded to it earlier in your testimony, 
and 

Mr. McCool. Yes. Yes, Senator. 

Senator Shelby. ^because we hear all kind of reports that ev- 

erything is over with, everything is great. I do not believe that is 
true, but go ahead. 

Mr. McCool. Well, I mean, what I alluded to in my testimony 
is that, at least in the recent past with the recapitalization pro- 
gram that has been announced, there is at least some chance of us 
exiting AIG, and we will see whether we 

Senator Shelby. How much money have we put into AIG? 

Mr. McCool. Well, umm 

Senator Shelby. Directly and indirectly, roughly. 

Mr. McCool. I think it was as high as $150 billion at one point. 
There was a 

Senator Shelby. Have they paid that back yet? 

Mr. McCool. They paid a fair amount of it back. 

Senator Shelby. What is a fair amount? 

Mr. McCool. Well, as I said, I think we are down to about $96 
billion 

Senator Shelby. So they paid 

Mr. McCool. Something like $50 or $60 billion, primarily by 
paying back 

Senator Shelby. A little over a third, they have paid back. 

Mr. McCool. Yes, by paying back 

Senator Shelby. So they owe about two-thirds, more or less? 

Mr. McCool. More or less. More or less. 

Senator Shelby. So they still owe a substantial amount of 
money, nearly $100 billion. 

Mr. McCool. If you include the assets in the Maiden Lanes 

Senator Shelby. Sure. 

Mr. McCool. as well as the money 

Senator Shelby. OK. Tell us where we are today. 

Mr. McCool. Well, I am just saying that the key is going to be, 
since the Treasury owns 92 percent of the common stock, what 
kind of a price they are going to be able to get as they sell that 
stock over time 

Senator Shelby. That is a lot of money, is it not? 

Mr. McCool. It is a lot of money, and there are a lot of questions 
about just how deep the market is going to be and things like that. 
I mean, we are actually doing some work to look at that, but that 
is an ongoing issue for the future 

Senator Shelby. To recoup $90-something-billion in a sell, you 
are going to have to have a pretty good stock price there, are you 
not? 

Mr. McCool. Well, no, I mean, it is not $96 billion for equity. 
There is about $25 billion of that that is financing for the troubled 
assets 

Senator Shelby. OK. 
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Mr. McCool. that the Fed has put in the Maiden Lanes. But 

there is about $60 billion worth 

Senator Shelby. Sixty. 

Mr. McCool. of equity that they have to sell. 

Senator Shelby. Still, you are going to have to have a pretty 
good stock price. 

Mr. McCool. Exactly. Exactly. 

Senator Shelby. And when do you think that might happen, if 
it will? 

Mr. McCool. Well, I think they are going to be starting to sell, 
or at least they cannot start to sell until, is it May, I think, Tim? 
Tim can actually 

Mr. Massad. Happy to respond. Today, there is the following out- 
standing. Under TARP, there is about $60 billion, which is rep- 
resented by common stock and preferred. 

Senator Shelby. OK. 

Mr. Massad. The preferred is about $10 billion and it is secured 
by assets that exceed that value, so we fully expect that we 
will 

Senator Shelby. Is that all part of that $60 billion? 

Mr. Massad. That is part of that 60. 

Senator Shelby. All right. 

Mr. Massad. And then the common, about $50 billion or so 
today 

Senator Shelby. OK. 

Mr. Massad. and I am including all of the AIG shares. 

Senator Shelby. Sure. 

Mr. Massad. There is a little bit of technicality there, but today, 
the stock price is above the value of our investment. 

In addition to that, there is about $32 billion that Mr. McCool 
referred to of the Maiden Lane vehicles. Those are technically not 
obligations of AIG today. Those are special purpose vehicles. They 
are secured by assets that exceed the value of the Federal Re- 
serve’s loans today. So they are in the money, if you will. AIG has 
also offered to take the Fed out of one of those vehicles. 

So as of today, current market prices, we expect to recover the 
entire investment. Now, that represents — sorry. 

Senator Shelby. When will this happen, generally? When do you 
expect that to happen? 

Mr. Massad. It will take some time 

Senator Shelby. Two years, five? 

Mr. Massad. We do not have a specific time table, but I would 
think a couple of years. 

Senator Shelby. Mr. McCool, it is my understanding that on sev- 
eral occasions, the GAO has asked Treasury to release their inter- 
nal projections for the number of mortgages they expect to be suc- 
cessfully modified under the TARP Mortgage Modification Pro- 
grams. Have you received all the internal projections from Treas- 
ury that you requested? 

Mr. McCool. Yes, we have. [Mr. McCool subsequently expanded 
on his response.] 


Although it is true that Treasury has provided GAO the internal projections 
used to establish funding caps for servicers participating in the Making 
Home Affordable Program, these internal projections are not used as goals 
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or benchmarks to hold servicers accountable for their performance. Accord- 
ing to Treasury, these projections are not the best measures for holding 
servicers accountable. As we reported in July 2009, June 2010, and March 
2011, Treasury must establish specific and relevant performance measures 
that will enable it to evaluate HAMP and its other TARP-funded housing 
programs success against stated goals in order to hold itself and servicers 
accountable. Treasury does measure performance of servicers participating 
in the first lien program. It measures conversion rates and redefault rates, 
for example. But it has not established goals to indicate what would be ac- 
ceptable conversion and redefault rates. Further, as we reported last June, 
Treasury has neither established performance measures for the second-lien, 
foreclosure alternative, and principal reduction programs nor established 
benchmarks or goals, including benchmarks or goals for the number of 
homeowners these programs are expected to help. We continue to believe 
that it is important for Treasury to develop benchmarks for performance 
measures under the first-lien modification program, and develop measures 
and benchmarks for other HAMP-funded homeowner assistance programs, 
as we recommended in June 2010. 

Senator Shelby. You have. And Mr. Massad, I assume in his an- 
swer that you provided that information to them. 

Mr. Massad. Yes. 

Senator Shelby. How can we measure the success of the Mort- 
gage Modification Program now? How can we measure it, Mr. 
McCool? 

Mr. McCool. Well, again, I think that, as some of us have heen 
saying, I think we have not seen benchmarks for some of the pro- 
grams, and that is one of the things I think we would like to see. 
The fact that they have given us the analysis they have done does 
not mean that they have necessarily done all the analysis that we 
would like them to do. And so the question, I think, is, you know, 
to try to come up with benchmarks for the programs in terms of 
how many homeowners you think you are going to be able to help 
or not going forward, and again, releasing that to the public so the 
public can actually be able to hold them accountable. 

Senator Shelby. Well, you have to do the metrics. You have got 
to measure this, have you not? 

Mr. McCool. Mm-hmm. 

Senator Shelby. And you are in the process of doing that? 

Mr. McCool. We are not currently in the process of doing that, 
no. 

Senator Shelby. When will you do that? 

Mr. McCool. Well, I do not know that we had plans to do that, 
but maybe we will look forward to doing that in the future. But 
again 

Senator Shelby. And what does the future mean? Do you 
mean 

Mr. McCool. Well, we have ongoing work on this program 

Senator Shelby. OK. 

Mr. McCool. Until the program goes away, we are not going 
away. 

Senator Shelby. OK. All of you have made recommendations to 
the Administration during the course of your oversight of TARP. 
Mr. Barofsky, how many recommendations have you made to the 
Administration regarding TARP, or let us say the top three. What 
would they be? 

Mr. Baroesky. Those that have not yet been implemented, are 
you referring to. Senator? 
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Senator Shelby. Yes. 

Mr. Barofsky. Well 

Senator Shelby. Are not implemented yet. 

Mr. Barofsky. Not implemented. I would go back to some of the 
ones we were talking about today. What is ongoing today and what 
is the biggest failure so far right now as we are speaking is related 
to HAMP. So I would go back to our HAMP modifications, pub- 
lishing realistic estimates, stop accepting the status quo, fix the in- 
centive structure, impose financial claw-backs or penalties. If they 
have the power to do so, why on earth have they not done so yet 
given the abysmal performance 

Senator Shelby. Have you heard from Treasury, why they have 
not done that yet? 

Mr. Barofsky. They have several explanations, but they have 
not implemented these recommendations. 

Senator Shelby. Mr. Massad, do you want to respond to that? 
Why have you not worked on these recommendations? 

Mr. Massad. Certainly. First of all, I think we have implemented 
their recommendations with respect to the structure of the pro- 
gram, by and large. 

Number two, with respect to the compliance issue, we have with- 
held payments in some cases. All we can do is withhold the pay- 
ments that the servicers are entitled to when they actually enter 
into the permanent modifications. Our problem — the problem for 
the first year and a half was the servicers were not getting the per- 
manent modifications done, so we were in their shops forcing them 
to take corrective action because we felt that was a better result. 
I think you will see us impose more financial withholding where we 
feel it is appropriate in the future. 

Senator Shelby. OK. Thank you, Mr. Chairman. 

Chairman JOHNSON. One more quick question. Senator Kaufman, 
before HAMP, when servicers were left to their own devices, what 
kind of modifications were servicers offering to struggling home- 
owners? 

Senator Kaufman. That is out of our jurisdiction. What they 
were doing outside of HAMP is something that we have not looked 
into. I know that this is a systemic problem, a systemic problem 
regarding the servicers due to the fact that the servicers have these 
incredible conflicts of interest. It is true whether they are in the 
HAMP program or any other program. 

If you are a servicer and you also hold a lot of mortgages, like 
the big servicers do, there are conflicts. The main two conflicts we 
talked about were: one, they may make more money out of fore- 
closure than any kind of incentive that we had offered them. And 
two is they are very concerned about modifying a primary mort- 
gage where they hold a second lien. 

Chairman JOHNSON. Mr. Massad? 

Mr. Massad. Thank you. Senator. That is a very good question 
and a very important issue. Prior to the launch of the HAMP pro- 
gram, there were very, very few modifications that were occurring, 
and this was a crisis that had been acute for 2 years and very little 
had been done. The few modifications that were happening gen- 
erally did not reduce people’s payments. 
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One of the things HAMP accomplished was it set standards as 
to how to go about modifying mortgages. It set what we called an 
affordability standard as well as a calculation of where it makes 
sense to modify the mortgage. We do not try to prevent every fore- 
closure. We do not pay for every modification. We do it where, 
based on an economic analysis, it makes sense to do as the alter- 
native to foreclosure. 

What we have seen since is the servicers have now done a lot of 
what we call proprietary modifications outside of the HAMP pro- 
gram using many of our standards. So that volume of modifications 
has increased dramatically as a result of this program. 

Senator Kaufman. Mr. Chairman, can I say one other thing? 

Chairman JOHNSON. Yes. 

Senator Kaufman. It has to do with potential Congressional ac- 
tion, which I did not realize when I was here. I voted for cram 
down. But I was talking to someone who was in merger and acqui- 
sitions and he said to me, I do not understand why there is a prob- 
lem here. He said, if this was a commercial deal, the lender would 
reduce the price of the asset, in this place the house, because they 
know as soon as they go into bankruptcy, the bankruptcy judge is 
going to lower their price. The reason why the lenders do not re- 
duce the price and come in for a loan modification is because they 
know that if they go into bankruptcy, the bankruptcy judge cannot 
put the real asset. 

One of the real problems we have, systemic problems we have in 
getting lenders to actually go ahead with this is they know they do 
not have to make a deal. If it was a commercial loan, they would 
deal because they know the first thing the bankruptcy judge would 
do is say, hey, what is the real value of your asset, and that is 
what the value it is. So it is just something for you to think about 
in terms of legislation. 

I know cram down is a very political issue and that there are a 
lot of other things. But the biggest difference between commercial 
and residential, and one of the biggest reasons why we have a 
problem reaching a modification with a lender is because they 
know when they go into bankruptcy, the house price cannot be re- 
duced. Thank you. 

Chairman Johnson. Well, there are many lessons we can take 
from TARP, but one of the key ones is that oversight, when done 
aggressively and responsibly, improves outcomes. 

As Chairman, I intend to follow that example and push for tough 
oversight in all that we do, whether it is Dodd-Frank implementa- 
tion, monitoring the foreclosure crisis, housing finance reform, and 
other key issues, so that we can better protect consumers, inves- 
tors, and taxpayers while promoting economic growth. 

Thanks again to my colleagues and our panelists for being here 
today. 

This hearing is adjourned. 

[Whereupon, at 11:39 a.m., the hearing was adjourned.] 

[Prepared statements, responses to written questions, and addi- 
tional material supplied for the record follow:] 
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PREPARED STATEMENT OF CHAIRMAN JOHNSON 

I’d like to call to order this Senate Banking Committee hearing entitled: “TARP 
Oversight: Evaluating Returns on Taxpayer Investments.” 

Whenever the topic of TARP comes up, it’s hard not to think back to the intensity 
and dramatic moments of the financial panic nearly 2 V 2 years ago. Treasury Sec- 
retary Paulson and the Federal Reserve were quickly running out of options, and 
legislators were faced with the difficult choice of whether to provide hundreds of bil- 
lions of tcixpayer dollars at Wall Street or possibly see the economy slide deeper into 
chaos. 

I did not support the legislation because I was concerned there were too few 
strings attached, and it sent a message that the Government would always step in 
and save large financial institutions from their own bad decisions. However, as the 
Congressional Oversight Panel put it in their final report released yesterday: “It is 
now clear that, although America has endured a wrenching recession, it has not ex- 
perienced a second Great Depression. The TARP does not deserve full credit for this 
outcome, but it provided critical support to markets at a moment of profound uncer- 
tainty.” 

COP (pronounced “cop”) made another point in its report that bears repeating: 
“TARP has become one of the most thoroughly scrutinized Government programs in 
U.S. history . . . [and] in the midst of a crisis, perfect solutions do not exist; every 
possible action carries regrettable consequences, and even the best decisions will be 
subject to critiques and second-guessing.” That said, the outcome of TARP was much 
more successful than many ever anticipated, averting a depression and with other 
emergency policies, saving 8.5 million jobs. 

I strongly believe that tough oversight was vital to TARP’s success. Early esti- 
mates showed the program costing teixpayers over $350 billion. Now, thanks to ef- 
fective oversight, the price tag has plummeted to $25 billion as estimated by the 
non-partisan Congressional Budget Office. That’s one-sixth the cost of the Savings 
& Loan crisis in the 80s and 90s. Taxpayers clearly win when oversight works. 

Today, some still criticize HAMP for its inability to help more homeowners. While 
I welcome a discussion of how to improve the program, simply ending foreclosure 
assistance won’t make the problem go away and would limit the sustainable options 
for struggling homeowners who could save their homes. Over 530,000 families have 
been helped through HAMP, which is not an insignificant number. Their neighbors 
have been helped as well, by preventing their home values from declining due to 
a nearby foreclosure. HAMP also led the way on loan modifications that work, push- 
ing the industry to follow suit and standardizing the process. The American people 
deserve better than the “repeal ever 3 dhing but the kitchen sink” approach to govern- 
ance the Republicans are offering. 

I look forward to learning more from our witnesses about what worked in TARP, 
what did not work, and why. Going forward, I believe these lessons prove the impor- 
tance of tough oversight in implementing the Dodd-Frank Act. I also believe it can 
be instructive as we continue to work through the foreclosure crisis and as we con- 
sider reforms to the mortgage finance system. 


PREPARED STATEMENT OF TED KAUFMAN 

Former Senator from the State of Delaware and 
Chairman, Congressional Oversight Committee 

May 5, 2011 

Thank you. Chairman Johnson, Ranking Member Shelby, and Members of the 
Committee for inviting me to testify today. It is a pleasure to see so many former 
colleagues, and it is a privilege to offer my perspective on the Troubled Asset Relief 
Program (TARP). 

I am the chairman of the Congressional Oversight Panel, which was established 
by the Emergency Economic Stabilization Act of 2008 (EESA). The Panel is one of 
three organizations, along with the Government Accountability Office and the Spe- 
cial Inspector General for TARP, charged by law with overseeing the TARP. In par- 
ticular, Congress instructed the Panel to oversee Treasury’s actions, assess the im- 
pact of spending to stabilize the economy, evaluate market transparency, ensure ef- 
fective foreclosure mitigation efforts, and guarantee that Treasury acted in the best 
interests of the American people. The Panel has pursued these goals through 30 
oversight reports, including our March 2011 report, which we issued to Congress 
just yesterday. 
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Our former chair last testified in front of this committee in September 2009. Since 
then, much has changed in the financial markets and in TARP itself. The Panel has 
issued nearly 20 reports in the ensuing months, including four reports on Treasury’s 
foreclosure mitigation efforts. Additionally, the Panel has looked at issues such as 
TARP support for the domestic automotive industry, the rescue of AIG, commercial 
real estate, small banks and small business lending. Government contracting, and 
executive compensation restrictions under the TARP. 

Treasury’s authority under the TARP expired on October 3, 2010. By statute, the 
Panel terminates 6 months after the expiration of the TARP. Thus, the Panel’s most 
recent report concludes our oversight work. 

I believe that, in order to evaluate the TARP’s impact, one must first recall the 
extreme fear and uncertainty that infected the financial system in late 2008. The 
stock market had endured triple-digit swings. Major financial institutions, including 
Bear Stearns, Fannie Mae, Freddie Mac, and Lehman Brothers, had collapsed, sow- 
ing panic throughout the financial markets. The economy was hemorrhaging jobs, 
and foreclosures were escalating with no end in sight. Federal Reserve Chairman 
Ben Bernanke has said that the Nation was on course for “a cataclysm that could 
have rivaled or surpassed the Great Depression.” 

It was in this climate that the Congressional Oversight Panel began its oversight 
work. The unprecedented financial crisis and the corresponding Government inter- 
vention left many questions. What steps would be taken to ensure accountability 
from TARP recipients? How would Treasury make certain that its actions were 
transparent and that the taxpayer would be fairly compensated for the risk they 
were taking? What steps would Treasury take to stem the tide of foreclosures that 
was having a debilitating effect on American families and neighborhoods? These 
questions have informed all of our work. 

It is now clear that, although America has endured a wrenching recession, it has 
not experienced a second Great Depression. The TARP does not deserve full credit 
for this outcome, but it did provide critical support to markets at a moment of pro- 
found uncertainty. It achieved this effect in part by providing capital to banks but, 
more significantly, by demonstrating that the United States would take any action 
necessary to prevent the collapse of its financial system. 

The Cost of the TARP. The Congressional Budget Office (CBO) today estimates 
that the TARP will cost teixpayers S25 billion — an enormous sum, but vastly less 
than the $356 billion that CBO initially estimated. Although this much-reduced cost 
estimate is encouraging, it does not necessarily validate Treasury’s administration 
of the TARP. Treasury deserves credit for lowering costs through its diligent man- 
agement of TARP assets and, in particular, its careful restructuring of AIG, Chrys- 
ler, and GM. However, a separate reason for the TARP’s falling cost is that Treas- 
ury’s foreclosure prevention programs, which could have cost $50 billion, have large- 
ly failed to get off the ground. Viewed from this perspective, the TARP will cost less 
than expected in part because it will accomplish far less than envisioned for Amer- 
ican homeowners. In addition, non-TARP Government programs, including efforts 
by the FDIC and the Federal Reserve, have shifted some of the costs of the financial 
rescue away from the TARP’s balance sheet. Further, accounting for the TARP from 
today’s vantage point — at a time when the financial system has made great strides 
toward recovery — obscures the risk that existed in the depths of the financial crisis. 
At one point, the Federal Government guaranteed or insured $4.4 trillion in face 
value of financial assets. If the financial system had suffered another shock on the 
road to recovery, teixpayers would have faced staggering losses. 

“Too Big To Fail.” The Panel has always emphasized that the TARP’s cost can- 
not be measured merely in dollars. Other costs include its distortion of the financial 
marketplace through its implicit guarantee of “too-big-to-fail” banks. At the height 
of the financial crisis, 18 very large financial institutions received $208.6 billion in 
TARP funding almost overnight, in many cases without having to apply for funding 
or to demonstrate an ability to repay taxpayers. In light of these events, it is not 
surprising that markets have assumed that “too-big-to-fail” banks are safer than 
their “small enough to fail” counterparts. Credit rating agencies continue to adjust 
the credit ratings of very large banks to reflect their implicit Government guar- 
antee. Smaller banks receive no such adjustment, and as a result, they pay more 
to borrow relative to very large banks. 

By protecting very large banks from insolvency and collapse, the TARP also cre- 
ated moral hazard: very large financial institutions may now rationally decide to 
take inflated risks because they expect that if their gamble fails, taxpayers will bear 
the loss. These inflated risks may create even greater systemic risk and increase 
the likelihood of future crises and bailouts. 

In addition, Treasury’s intervention in the automotive industry, rescuing compa- 
nies that were not banks and were not particularly interconnected within the finan- 
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cial system, extended the “too-big-to-fail” guarantee and its associated moral hazard 
to non-financial firms. The implication was that any company in America can re- 
ceive a Government backstop, so long as its collapse would cost enough jobs or deal 
enough economic damage. 

Stigma. As the TARP evolved. Treasury found its options increasingly con- 
strained by public anger about the program. The TARP is now widely perceived as 
having restored stability to the financial sector by bailing out Wall Street banks and 
domestic automotive manufacturers while doing little for the 13.9 million workers 
who are unemployed, the 2.4 million homeowners who are at immediate risk of fore- 
closure, or the countless families otherwise struggling to make ends meet. As a re- 
sult of this perception, the TARP is now burdened by a public “stigma.” 

Because the TARP was designed for an inherently unpopular purpose — rescuing 
Wall Street banks from the consequences of their own actions — stigmatization was 
likely inevitable. Treasury’s implementation of the program has, however, made this 
stigma worse. For example, many senior managers of TARP-recipient banks main- 
tained their jobs and their high salaries, and although shareholders suffered dilu- 
tion of their stock, they were not wiped out. To the public, this may appear to be 
evidence that Wall Street banks and bankers can retain their profits in boom years 
but shift their losses to teixpayers during a bust — an arrangement that undermines 
the market discipline necessary to a free economy. 

Transparency, Data Collection, and Accountability. Beginning with its very 
first report, the Panel has expressed concerns about the lack of transparency in the 
TARP. In perhaps the most profound violation of the principle of transparency. 
Treasury decided in the TARP’s earliest days to push tens of billions of dollars out 
the door to very large financial institutions without requiring banks to reveal how 
the money was used. As a result, the public will never know to what purpose its 
money was put. 

In some cases, public understanding of the TARP has suffered not because Treas- 
ury refused to reveal useful information but because relevant data were never col- 
lected in the first place. Without adequate data collection, Treasury has flown blind; 
it has lacked the information needed to spot trends, determine which programs are 
succeeding and which are failing, and make necessary changes. A related concern 
is Treasury’s failure to articulate clear goals for many of its TARP programs or to 
update its goals as programs have evolved. For example, when the Home Affordable 
Modification Program was announced in early 2009, the Administration said that 
it would prevent three to four million foreclosures. The program now appears on 
track to help only 700,000 to 800,000 homeowners, yet Treasury has never formally 
announced a new target. Absent meaningful goals, the public has no meaningful 
way to hold Treasury accountable, and Treasury has no clear target to strive toward 
in its own deliberations. 

On the Role of Oversight. Between the efforts of the Congressional Oversight 
Panel, SIGTARP, the GAO, the U.S. Congress, and many journalists and private 
citizens, the TARP has become one of the most thoroughly scrutinized Government 
programs in U.S. history. Such close scrutiny inevitably begets criticism, and in the 
case of the TARP — a program born out of ugly necessity — the criticism was always 
likely to be harsh. After all, in the midst of a crisis, perfect solutions do not exist; 
every possible action carries regrettable consequences, and even the best decisions 
will be subject to critiques and second-guessing. 

Yet there can be no question that oversight has improved the TARP and increased 
taxpayer returns. For example, in July 2009, the Panel reported that Treasury’s 
method for selling stock options gained through the CPP appeared to be recovering 
only 66 percent of the warrants’ estimated worth. Due in part to pressure generated 
by the Panel’s work. Treasury changed its approach, and subsequent sales recovered 
103 cents on the dollar, contributing to $8.6 billion in returns to teixpayers. Other 
substantial improvements in the TARP — such as Treasury’s heightened focus on the 
threat to HAMP posed by second liens, the increased transparency of the TARP con- 
tracting process, and the greater disclosure of TARP-related data — are all partly the 
result of pressure exerted by the Panel and other oversight bodies. 

Thus, an enduring lesson of the TARP is that extraordinary Government pro- 
grams can benefit from, and indeed may require, extraordinary oversight. This les- 
son remains relevant in the context of the Government’s extraordinary actions in 
the 2008 financial crisis: The public will continue to benefit from intensive, coordi- 
nated efforts by public and private organizations to oversee Treasury, the FDIC, the 
Federal Reserve, and other Government actors. Careful, skeptical review of the Gov- 
ernment’s actions and their consequences — even when this review is uncomfort- 
able — is an indispensable step toward preserving the public trust and ensuring the 
effective use of taxpayer money. 
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Before I close, I would like to take a moment to acknowledge my fellow Panel 
members. We were three Democrats and two Republicans, often coming from very 
different directions in thinking about the issues surrounding TARP. Yet we worked 
hard to negotiate through our differences, without compromising on our principles, 
and as a result produced many unanimous reports. It was a pleasure working with 
such thoughtful, principled, and smart colleagues. 

I also want to pay tribute to our excellent bipartisan staff. Their determination 
to help us reach bipartisan agreements was critical to the success of our work. They 
worked many, many late nights to help the Panel produce in-depth reports every 
30 days, and they did so with tremendous professionalism in their dealings with 
each other and Treasury. I want to commend them for their deep and varied knowl- 
edge, for their attention to detail, and for the dedication they brought to our over- 
sight mandate. Our work would not have been possible without them. 

Thank you again for the opportunity to testify. I would be happy to answer any 
questions you may have. As the chair of the Panel, I will endeavor to convey the 
views of all the Panel members; however, ultimately, my words are my own. 
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General Motors Acceptance Corporation; now Ally Financial 
Ally Financial 

government sponsored enterprise 

Government Sponsored Enterprises’ Mortgage Backed Securities Purchase 
Program 
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HAMP 

IFR-COI 

IFR-Comp 

IPO 

IRR 

LIBOR 

LIBOR-OIS spread 

LLC 

MBS 

MMF 

OIS 

0MB 

PDCF 

PPIP 

RCF 

RMBS 

SBA 

SBA 504 

SBA 7(a) 

SBLF 

SCAP 

SEC 

SIGTARP 

SPA 

SPV 

SSFl program 

TAF 

TAG 

TALF 

TALF LLC 

TARP 

TGPMMF 

TIP 

TLGP 

Trust 

TSLF 


Home Affordable Modification Program 

Interim Final Rule on TARP Conflicts of Interest 

Interim Final Rule on TARP Standards for Compensation and Corporate 

Governance 

initial public offering 

internal rate of return 

London Interbank Offered Rate 

measures the difference between the LIBOR and the OIS 

limited liability company 

Mortgage Backed Securities Purchase 

Money Market Fund 

Overnight Indexed Swaps rate 

Office of Management and Budget 

Primary Dealer Credit Facility 

Public-Private Investment Program 

revolving credit facility 

residential mortgage-backed security 

Small Business Administration 

a loan program of the Small Business Administration 

a loan program of the Small Business Administration 

Small Business Lending Fund program 

Supervisory Capital Assessment Program (the “stress tests”) 

U.S. Securities and Exchange Commission 

Special Inspector General for the Troubled Asset Relief Program 

Securities Purchase Agreement 

special purpose vehicle 

Systemically Significant Failing Institutions program (solely for AIG) 

Term Auction Facility 

Transaction Account Guarantee 

Term Asset-Backed Securities Loan Facility 

Term Asset-Backed Securities Loan Facility Limited Liability Company 
Troubled Asset Relief Program 

Temporary Guarantee Program for Money Market Funds 

Targeted Investment Program 

Temporary Liquidity Guarantee Program 

AIG Credit Facility Trust 

Term Securities Lending Facility 
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Executive Summary* 


On October 3, 2008, in response to rapidly deteriorating financial market conditions, 
Congress and the President created the Troubled Asset Relief Program (TARP) to “immediately 
provide authority and facilities that the Secretary of the Treasury can use to restore liquidity and 
stability to the financial system of the United States.” The same law also established the 
Congressional Oversight Panel and charged it with providing public accountability for 
Treasury’s use of its TARP authority. By statute, the Panel terminates six months after the 
expiration of TARP authority, which ended on October 3, 2010. Thus, the Panel’s work 
concludes with this report. 

For its final report, the Panel summarizes and updates its comprehensive body of 
oversight work. The report describes the financial crisis and the broad array of federal initiatives 
undertaken in response. The Panel also provides a summary of its key findings and 
recommendations, along with updates since the Panel’s prior work. 

In order to evaluate the TARP’s impact, one must first recall the extreme fear and 
uncertainty that infected the financial system in late 2008. The stock market had endured triple- 
digit swings. Major financial institutions, including Bear Steams, Fannie Mae, Freddie Mac, and 
Lehman Brothers, had collapsed, sowing panic throughout the financial markets. The economy 
was hemorrhaging jobs, and foreclosures were escalating with no end in sight. Federal Reserve 
Chairman Ben Bemanke has said that the nation was on course for “a cataclysm that could have 
rivaled or surpassed the Great Depression.” 

It is now clear that, although America has endured a wrenching recession, it has not 
experienced a second Great Depression. The TARP does not deserve full credit for this 
outcome, but it provided critical support to markets at a moment of profound uncertainty. It 
achieved this effect in part by providing capital to banks but, more significantly, by 
demonstrating that the United States would take any action necessary to prevent the collapse of 
its financial system. 

The Cost of the TARP. The Congressional Budget OfRce (CBO) today estimates that 
the TARP will cost taxpayers $25 billion - an enormous sum, but vastly less than the $356 
billion that CBO initially estimated. Although this much-reduced cost estimate is encouraging, it 
does not necessarily validate Treasury’s administration of the TARP. Treasury deserves credit 
for lowering costs through its diligent management of TARP assets and, in particular, its careful 
restructuring of AIG, Chrysler, and GM. However, a separate reason for the TARP’s falling cost 
is that Treasury’s foreclosure prevention programs, which could have cost $50 billion, have 


’The Panel adopted this report with a 5-0 vote on March 15, 201 1 . 
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largely failed to get off the ground. Viewed from this perspective, the TARP will cost less than 
expected in part because it will accomplish far less than envisioned for American homeowners. 

In addition, non-TARP government programs, including efforts by the FDIC and the Federal 
Reserve, have shifted some of the costs of the financial rescue away from the TARP’s balance 
sheet. Further, accounting for the TARP from today’s vantage point - at a time when the 
financial system has made great strides toward recovery - obscures the risk that existed in the 
depths of the financial crisis. At one point, the federal government guaranteed or insured $4.4 
trillion in face value of financial assets. If the financial system had suffered another shock on the 
road to recovery, taxpayers would have faced staggering losses. 

“Too Big to Fail.” The Panel has always emphasized that the TARP’s cost cannot be 
measured merely in dollars. Other costs include its distortion of the financial marketplace 
through its implicit guarantee of “too big to fail” banks. At the height of the financial crisis, 1 8 
very large financial institutions received $208.6 billion in TARP funding almost overnight, in 
many cases without having to apply for funding or to demonstrate an ability to repay taxpayers. 
In light of these events, it is not surprising that markets have assumed that “too big to fail” banks 
are safer than their “small enough to fail” counterparts. Credit rating agencies continue to adjust 
the credit ratings of very large banks to reflect their implicit government guarantee. Smaller 
banks receive no such adjustment, and as a result, they pay more to borrow relative to very large 
banks. 


By protecting very large banks from insolvency and collapse, the TARP also created 
moral hazard: very large financial institutions may now rationally decide to take inflated risks 
because they expect that, if their gamble fails, taxpayers will bear the loss. Ironically, these 
inflated risks may create even greater systemic risk and increase the likelihood of future crises 
and bailouts. 

In addition. Treasury’s intervention in the automotive industry, rescuing companies that 
were not banks and were not particularly interconnected within the financial system, extended 
the “too big to fail” guarantee and its associated moral hazard to non-financial firms. The 
implication may seem to be that any company in America can receive a government backstop, so 
long as its collapse would cost enough jobs or deal enough economic damage. 

Stigma. As the TARP evolved. Treasury found its options increasingly constrained by 
public anger about the program. The TARP is now widely perceived as having restored stability 
to the financial sector by bailing out Wall Street banks and domestic automotive manufacturers 
while doing little for the 13.9 million workers who are unemployed, the 2.4 million homeowners 
who are at immediate risk of foreclosure, or the countless families otherwise struggling to make 
ends meet. As a result of this perception, the TARP is now burdened by a public “stigma.” 


Because the TARP was designed for an inherently unpopular purpose - rescuing Wall 
Street banks from the consequences of their own actions - stigmatization was likely inevitable. 
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Treasury’s implementation of the program has, however, made this stigma worse. For example, 
many senior managers of TARP-recipient banks maintained their jobs and their high salaries, and 
although shareholders suffered dilution of their stock, they were not wiped out. To the public, 
this may appear to be evidence that Wall Street banks and bankers can retain their profits in 
boom years but shift their losses to taxpayers during a bust - an arrangement that undermines the 
market discipline necessary to a free economy. 

Transparency, Data Collection, and Accountability, Beginning with its very first 
report, the Panel has expressed concerns about the lack of transparency in the TARP. In perhaps 
the most profound violation of the principle of transparency. Treasury decided in the TARP’s 
earliest days to push tens of billions of dollars out the door to very large financial institutions 
without requiring banks to reveal how the money was used. As a result, the public will never 
know to what purpose its money was put. 

In some cases, public understanding of the TARP has suffered not because Treasury 
refused to reveal useful information but because relevant data were never collected in the first 
place. Without adequate data collection. Treasury has flown blind; it has lacked the information 
needed to spot trends, determine which programs are succeeding and which are failing, and make 
necessary changes, A related concern is Treasury’s failure to articulate clear goals for many of 
its TARP programs or to update its goals as programs have evolved. For example, when the 
President announced the Home Affordable Modification Program in early 2009, he asserted that 
it would prevent three to four million foreclosures. The program now appears on track to help 
only 700,000 to 800,000 homeowners, yet Treasury has never formally announced a new target. 
Absent meaningful goals, the public has no meaningful way to hold Treasury accountable, and 
Treasury has no clear target to strive toward in its own deliberations. 

On the Role of Oversight. Between the efforts of the Congressional Oversight Panel, 
SIGTARP, the GAO, the U.S. Congress, and many Journalists and private citizens, the TARP has 
become one of the most thoroughly scrutinized government programs in U.S. history. Such 
close scrutiny inevitably begets criticism, and in the case of the TARP - a program bom out of 
ugly necessity - the criticism was always likely to be harsh. After all, in the midst of a crisis, 
perfect solutions do not exist; every possible action carries regrettable consequences, and even 
the best decisions will be subject to critiques and second-guessing. 

Yet there can be no question that oversight has improved the TARP and increased 
taxpayer returns. For example, in July 2009, the Panel reported that Treasury’s method for 
selling stock options gained through the CPP appeared to be recovering only 66 percent of the 
warrants’ estimated worth. Due in part to pressure generated by the Panel’s work, Treasury 
changed its approach, and subsequent sales recovered 103 cents on the dollar, contributing to 
$8.6 billion in returns to taxpayers. Other substantial improvements in the TARP - such as 
Treasury’s heightened focus on the threat to HAMP posed by second liens, the increased 
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transparency of the TARP contracting process, and the greater disclosure of TARP-related data - 
are all partly the result of pressure exerted by the Panel and other oversight bodies. 

Thus, an enduring lesson of the TARP is that extraordinary government programs can 
benefit from, and indeed may require, extraordinary oversight. This lesson remains relevant in 
the context of the government’s extraordinary actions in the 2008 financial crisis: The public will 
continue to benefit from intensive, coordinated efforts by public and private organizations to 
oversee Treasury, the FDIC, the Federal Reserve, and other government actors. Careful, 
skeptical review of the government’s actions and their consequences - even when this review is 
uncomfortable - is an indispensable step toward preserving the public trust and ensuring the 
effective use of taxpayer money. 
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Section One 


I. Introduction 

In response to rapidly deteriorating financial market conditions. Congress passed and the 
President signed into law the Emergency Economic Stabilization Act of 2008 (EESA) on 
October 3, 2008, creating the Troubled Asset Relief Program (TARP). The Act was intended to 
“immediately provide authority and facilities that the Secretary of the Treasury can use to restore 
liquidity and stability to the financial system of the United States” and “to ensure that such 
authority and such facilities are used in a manner that protects home values, college funds, 
retirement accounts, and life savings; preserves homeownership and promotes jobs and economic 
growth; maximizes overall returns to the taxpayers of the United States; and provides public 
accountability for the exercise of such authority.” 

In order to provide the intended public accountability, EESA designated multiple 
oversight bodies. In particular. Section 125 established the Congressional Oversight Panel (the 
Panel) and charged it with reviewing the current state of the financial markets and regulatory 
system. In addition to one special report on regulatory reform, the Act required monthly reports, 
including oversight of “the use by the Secretary of authority under this Act, including with 
respect to the use of contracting authority and administration of the program; the impact of 
purchases made under the Act on the financial markets and financial institutions; the extent to 
which the information made available on transactions under the program has contributed to 
market transparency; and the effectiveness of foreclosure mitigation efforts, and the effectiveness 
of the program from the standpoint of minimizing long-term costs to the taxpayers and 
maximizing the benefits for taxpayers.” In meeting this mandate the Panel has issued 27 
monthly oversight reports, as well as the special report on regulatory reform and a subsequently 
required special report on farm credit. 

Under EESA, the Panel terminates six months after the expiration of TARP authority, 
which ended on October 3, 2010. Thus, the Panel’s work will conclude with this report. For its 
final report the Panel summarizes and revisits its comprehensive body of monthly oversight 
work. To provide a context for understanding and evaluating the TARP, the report first 
describes the major events of the financial crisis in the fall of 2008 and the economic conditions 
prevailing during the crisis and response, as well as the broad array of federal initiatives 
undertaken to promote financial stability and liquidity as a result of the crisis. For each area in 
which it has done oversight work, the Panel then provides a summary of its key findings and 
recommendations, along with an update since the Panel’s prior work and the current status of the 
Panel’s recommendations. 
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The Panel’s body of work reveals a number of clear and consistent themes. In closing, 
the report summarizes these key “lessons learned” in order to guide policymakers as they 
continue to unwind the TARP, but more important, to inform policymakers should they find it 
necessary to respond to financial crises in the future. 

A. Key Events of the Financial Crisis 

1. Events Leading up to Enactment of EESA' 

The first tremors of the impending financial crisis and the severe recession that followed 
were seen in the American housing market. During the years from 2000 until 2007 home prices 
more than doubled and the amount of mortgage debt outstanding increased nearly 80 percent.^ 
The rapid appreciation in home prices, which increased every month from January 2000 to their 
peak in April 2006, helped fuel housing speculation and a boom in mortgage refinancing and 
home equity loans.^ 

The Housing Bubble Bursts 

In late 2006, home prices began to decline and delinquencies on home mortgages, 
particularly those taken out by subprime borrowers, began to rise significantly Figure 1 


' For a more expansive listing of the events prior to and during the financial crisis, see Federal Reserve 
Bank of St. Louis, The Financial Crisis: A Timeline of Events and Policy Actions (online at timeiine.stlouisfed.org/) 
(accessed Mar. 3, 2011). 

“ The S&P Case/Shiller home price index, a measure of home values in the United States, reached its peak 
level of 206.5 in April 2006, representing a 105 percent increase from January 2000. Standard & Poor’s, S&P/Case- 
Shiller Home Price Index (Instrument Used; Home Price Index Levels, Seasonally adjusted, Composite 20-city 
Index) (online at www.standardandpoors.com/indices/sp-case-shiller-home-price-indices/en/us/?indexJd=spusa- 
cashpidff-p-us — ) (accessed Mar. 1 1, 201 1) (hereinafter “S&P/Case-Shiller Home Price Index”). An alternative 
measure of home prices, the Federal Housing Finance Agency’s quarterly Purchase Only Index increased for 49 
consecutive quarters beginning in the first quarter of 1995 until the second quarter of 2007. Federal Housing 
Finance Agency, Purchase Only Indexes: U.S. Summary Through Q4 2010 (Instrument Used: HP! % Change Over 
Previous Quarter) (online at www.lhfa.gov/Default.aspx?Page=87) (accessed Mar. 1 1, 2011). 

Total mortgage debt outstanding for one to four family homes increased from $4.8 trillion at the end of 
1999 to $10.4 trillion in the beginning of 2007. Board of Governors of the Federal Reserve System, Statistical 
Supplement to the Federal Reserve Bulletin: Mortgage Debt Outstanding (Jan. 2004) (online at 
www.federalreserve.gOv/pubs/supplement/2004/01/tablel_54.htm); Board of Governors of the Federal Reserve 
System, Mortgage Debt Outstanding (Dec. 2010) (online at 
www.federalreserve.gov/econresdata/releases/mortoutstand/current.htm). 

’ From 2001 to 2005, Americans extracted an average of $646.3 billion of equity from their homes each 
year. In the ten years prior, the average amount of equity extracted per year was $272.0 billion. Board of Governors 
of the Federal Reserve System, Sources and Uses of Equity Extracted from Homes, at 2 1 (Mar. 2007) (online at 
www.econ.jku.al/members/Riese/files/SS08/239315/topic2_wealth_effect/greenspan_kennedy.pdf). 

^ S&P Case Shiller index reached its peak of 206.5 in April 2006. Also, delinquencies as a percentage of 
loans rose from 4.39 percent at the end of Q2 2006 to 5.1 2 percent at the end of Q2 2007. Mortgage Bankers 
Association, National Delinquency Survey -2010 4th Quarter, at 4 (Feb. 17, 201 1) (hereinafter “National 
Delinquency Survey - 20 1 0 4th Quarter”). 
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illustrates the dramatic Increase in subprime mortgage delinquencies, which reached 13.3 percent 
by the end of 2006, and the corresponding beginning of a relative decline in home values that 
continues to this day.’ 

Figure 1: Percentage of Delinquent Home Loans by Type as Compared to Home Prices’ 
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The subprime mortgage crisis grew in 2007, and during the period from April to the end 
of August the credit rating agencies downgraded hundreds of bonds backed by such mortgages. 
Later that summer, Bear Steams closed two mortgage-backed securities (MBS) focused hedge 
funds, and two of the largest subprime mortgage originators and securitizers - New Century 
Financial and American Home Mortgage - filed for bankruptcy.’ On August 9, 2007, BNP 


’ Case-Shiller values are indexed to 100 in January 2000. As of December 2010, national home prices, as 
measured by the S&P Case-Shiller Home Price Index, have declined 30.2 percent since January 2007 and declined 
9. 1 percent since the enactment of EESA in October 2008. S&P/Case-Shiller Home Price Index, supra note 2. 
Subprime delinquencies reached their highest level during the first quarter of 2010 when delinquencies reached 27.2 
percent National Delinquency Survey -2010 4th Quarter, supra note 4, at 4. 

® National Delinquency Survey - 2010 4th Quarter, supra note 4, at 4; S&P/Case-Shiller Home Price Index, 
supra note 2. 

’ U.S. Securities and Exchange Commission, American Home Mortgage Investment Corp. Files for 
Chapter / / Bankruptcy (Aug. 6, 2007) (online at 

www.sec.gov/Archives/edgar/data/I256536/000091412107001892/am9746838-99__l.txt); U.S. Securities and 
Exchange Commission, New Century Financial Corporation Files for Chapter II; Announces Agreement to Sell 
Servicing Operations (Apr. 2, 2007) (online at 

www.sec.gOv/Archives/edgar/data/i287286/000129993307002129/exhibitl.htm). 
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Paribas, the largest bank in France, suspended redemptions in three investment funds due to their 
exposure to the U.S. subprime mortgage market.* These events contributed to the significant 
stress in the housing and mortgage finance market which then began to spread into the broader 
financial sector. 

Beginning of the Financial Crisis 

The uncertainty and fear that gripped the financial markets during this period can be seen 
in critical credit market indicators such as the closely watched LIBOR-OIS spread. This spread 
measures the difference between the London Interbank Offered Rate (LIBOR), which shows 
quarterly borrowing costs for banks, and the Overnight Indexed Swaps rate (OIS), which 
measures the cost of extremely short-term borrowing by financial institutions. An increase in the 
LIBOR-OIS spread indicates that market participants have growing fears about whether major 
financial institutions will be able to deliver on their obligations.’ Figure 2 illustrates the spikes 
in the LIBOR-OIS spread as key events in the ensuing financial crisis unfolded. 

Figure 2: LIBOR-OIS Spread and Selected Events'® 



* Viral V. Acharya and Ouarda Merrouche, Precautionary Hoarding of Liquidity and Inter-Bank Markets: 
Evidence from the Sub-prime Crisis, at 2 (July 3, 2009) (online at 
pages.stem.nyu.edu/~stemfin/vacharya/public_html/achaiya_nieiTouche.pdf). 

’ Federal Reserve Bank of Si. Louis, What the Libor-OIS Spread Says (2009) (online at 
research.stlouisfed.org/publications/es/09/ES0924.pdf). 

SNL Financial (accessed Mar. 1, 201 1). 
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For the first seven months of 2007, the LIBOR-OIS spread averaged 8.7 basis points, 
reflecting relative calm in the financial markets. Following the announcement by BNP Paribas 
on August 9, 2007, however, this measure increased nearly 200 percent, settling at 39.9 basis 
points.’^ On the same date, the rate for overnight commercial paper, a mechanism of short-term 
credit for enterprises, increased to levels not seen since early 2001 The summer of 2007 ended 
with the Federal Open Market Committee (FOMC) of the Federal Reserve System concluding 
that financial market conditions had worsened, credit availability had decreased, and “downside 
risks to growth [had] increased appreciably.”’^ 

Initial Government and Industry Responses 

Among the first direct actions taken by governments to stem the effects of the growing 
financial crisis was the creation by the British Government of a liquidity facility to support 
Northern Rock, the fifth largest bank in the United Kingdom.*'* In the United States, the Board 
of Governors of the Federal Reserve System, or Federal Reserve Board (FRB or Federal 
Reserve) lowered its target interest rate twice in the fall of 2007, signaling the Federal Reserve’s 
growing concern regarding the tightening credit markets and worsening housing conditions.*^ 

On October 10, 2007, the HOPE NOW Alliance - a private sector initiative promoted by 
Treasury and the Department of Housing and Urban Development and aimed at bringing 


” SNL Financial (accessed Mar. 1, 2011). 

The interest rate for overnight AA Asset-backed Commercial Paper increased from 5.39 percent on 
August 8, 2007 to 5.75 percent on August 9, 2007. This was die highest level this measure reached since its January 
31,2001 level of 5.78 percent. The interest rate for overnight financial AA Financial Commercial Paper increased 
from 5.3 1 percent on August 8, 2007 to 5.39 percent on August 9, 2007. This was the highest level this measure 
reached since its March 33, 2001 level of 5.44 percent. Board of Governors of the Federal Reserve System, Data 
Download Program: Commercial Paper (Instruments Used: Rates; Overnight AA Asset-backed Commercial Paper, 
Overnight AA Financial Commercial Paper) (online at www.federalreserve.gov/datadownload/Choose.aspx7reNCP) 
(accessed Mar. 1,2011). 

Bo^d of Governors of the Federal Reserve System, FOMC Statement (Aug. 17, 2007) (online at 
www.federalreserve.gov/newsevents/press/monetary/200708 ! 7b.htm). 

HM Treasury, Liquidity Support Facility for Northern Rock pic (Sept. 14, 2007) (online at 
webarchive.nationaiarchives.gov.uk/+/www.hm-treasury .gov.uk/press_94_07.htm). 

On September 18, 2007, the FOMC reduced its target for the federal funds rate from 5.25 percent to 4.75 
percent. In conjunction with that decision, the Federal Reserve stated that, “the tightening of credit conditions has 
the potential to intensify the housing correction and to restrain economic growth more generally. Today’s action is 
intended to help forestall some of the adverse effects on the broader economy that might otherwise arise from the 
disruptions in financial markets Mid to promote moderate growth over time.” Board of Governors of the Federal 
Reserve System, FOMC Statement and Board Approval of Discount Rate Requests of the Federal Reserve Banks of 
Boston, New York, Cleveland, St. Louis, Minneapolis, Kansas City, and San Francisco (Sept, 1 8, 2007) (online at 
www.federalreserve.gov/nevwevents/press/monetary/20070918a.htm) (hereinafter “FOMC Statement and Board 
Approval of Discount Rate Requests”). On October 31, 2007, the FOMC reduced its target for the federal funds rate 
from 4.75 percent to 4.25 percent. Board of Governors of the Federal Reserve System, FOMC Statement and Board 
Approval of Discount Rate Requests of the Federal Reserve Banks of Boston, New York, Cleveland, St. Louis, 
Minneapolis, Kansas City, and San Francisco (Oct. 3 1 , 2007) (online at 
www.federalreserve.gOv/newsevents/press/monetary/2007103la.htm). 
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together mortgage market participants to encourage counseling and other foreclosure mitigation 
options- was announced.'* Finally, on October 15, 2007, a consortium of banks agreed, after 
discussions facilitated by Treasury, to create a pooling mechanism to facilitate liquidity in the 
asset-backed commercial paper market. Within a couple of months, however, the leading 
banks involved in this effort - Bank of America, JPMorgan Chase, and Citigroup - announced 
that the initiative had collapsed.'* 

The Financial Crisis Widens 

As housing fundamentals continued to weaken and financial fear spread, some of the 
nation’s largest financial firms began to teeter on the edge of failure. On January 11, 2008, Bank 
of America announced its purchase of a major mortgage originator, Countrywide Financial. 

Then on March 14, the Federal Reserve intervened to rescue Bear Steams by helping to arrange 
for and assisting with its purchase by JPMorgan.^® During this period the impacts of the crisis in 
the housing and financial sectors began to be felt in the broader economy. The nation’s gross 
domestic product (ODP), a measure of this country’s economic activity, suffered its first 
quarterly decline since 2001 in the first quarter of 2008. Following a slight increase of 0.6 
percent in the next quarter, GDP contracted for four consecutive quarters through June 2009.^' 


HOPE NOW Alliance, HOPE NOW Alliance Created to Help Distressed Homeowners (Oct. 1 0, 2007) 
(online at www.fsround.org/hope_now/pdfs/AllianceRelease.pdf). 

” Bank of America Corporation, Global Banks Announce Plans for Major Liquidity Facility to Bolster 
Asset-Backed Commercial Paper Markets (Oct, 1 5, 2007) (online at 

medi8room,bankofamerica.com/phoenix.zhtml?c=234503&p=irol-newsArticle&ID=1389929&highlight=). 

" Bank of America Corporation, Consortium Provides Update on Master Liquidity Enhancement Conduit 
(Dec. 21, 2007) (online at mediaroom.bankofamerica.com/phoenix.zhtml?c=234503&p=irol- 
newsArticle&ID=1389982&highlight=). 

See Bank of America Corporation, Bank of America Agrees to Purchase Countrywide Financial Corp. 
(Jan. 11, 2008) (online at mediaroom.bankofamerica.com/phoenix.zhtml?c=234503&p=irol- 
newsArticle&ID=1389986&highlight=). This purchase followed a $2 billion investment by Bank of America in 
Countrywide in return for 1 6 percent of the company on August 22, 2007. See Bank of America Corporation, Bank 
of America Makes Investment in Countrywide Financial (Aug. 22, 2007) (online at 
mediaroom.bankofamerica.com/phoenix.zhtml?c=234503&p=irol-newsArticle&lD=1389904&highlight=). 

“ For further details on the purchase of Bear Steams by JPMorgan, as well as the government assistance 
provided to facilitate the agreement, see Section I.B.l, infra. 

The National Bureau of Economic Research, the body responsible for determining when shifts in the 
U.S. business cycle occur, stated on September 20, 20 1 0 that the most recent recession - commonly referred to as 
the “Great Recession” - began in December 2007 and ended in June 2009, a period corresponding to the decline in 
GDP mentioned here. National Bureau of Economic Research, US Business Cycle Expansions and Contractions 
(online at www.nber.org/cycles/cyclesmain.html) (accessed Mar. 3, 201 1) (hereinafter “NBER: US Business 
Cycle”). Bureau of Economic Analysis, Gross Domestic Product (Instruments used: Current-dollar and “real” GDP, 
Percent change from preceding period) (online at wvifw.bea,gov/national/index.htm) (accessed Mar. 3, 201 1 ) 
(hereinafter “Gross Domestic Product”). 
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Figure 3: GDP Since 2006^^ 
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Similarly, unemployment rose sharply in 2008 and early 2009. The unemployment rate 
rose from a low of 4.6 percent in January 2007 to 6.2 percent by September 2008 and 10.1 
percent by October 2009. Figure 4 shows not only the rise in the unemployment rate, but also 
the concurrent increase in the median duration of unemployment, and the sharp increase in 
underemployment, a measure that includes people who are unemployed as well as those who are 
working fewer hours than they want to work and those who have become discouraged and 
stopped looking for a job. 


Amounts are in constant 2005 dollars. Gross Domestic Product, supra note 21 . 
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Figure 4: Unemployment, Underemployment, and Duration of Unemployment^^ 
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Second Half of 2008 Brings Extraordinary Government Intervention 

As the effects of the crisis spread to the wider market, the summer of 2008 brought 
further concerns about financial institutions which specialized in mortgage finance. IndyMac 
Bank, one of the nation’s largest savings and loans and the second largest mortgage lender in the 
country, came under pressure as fear spread about its potential insolvency. Over an eleven day 
period, depositors withdrew over $1.3 billion of the $19 billion it held in deposits and the 
institution was subsequently taken over by the Federal Deposit Insurance Corporation (FDIC).^'' 
Also in July 2008, the Federal Reserve and Treasury took coordinated action to provide 
increased credit support to Fannie Mae and Freddie Mac, two critical players in the secondary 
mortgage market which had begun experiencing difficulty in financing their operations.^^ Then 


Bureau of Labor Statistics, Labor Force Statistics from the Current Population Survey: Unemployment 
Rate (online at tlata.bls.gov/pdq/Surve>'OutputServlet?data_tool=latest_numbers&seriesJd=LNS 14000000) 
(accessed Mar. 4, 201 1) (hereinafter "BLS: Unemployment Rate”); Bureau of Labor Statistics, Alternative Measures 
of Labor Underutilization (Instrument Used: U-6) (online atwww.bls.gov/news.release/empsit.tl5.htm) (accessed 
Mar. 4, 2011); Federal Reserve Bank of St. Louis, Median Duration of Unemployment (online at 
research.stlouisfed.org/fred2/series/UEMPMED) (accessed Mar. 4, 2011). 

“ OfBce of Thrift Supervision, OTS Closes IndyMac Bank and Transfers Operations to FDIC (July 1 1 , 
2008) (online at www.ots.treas.gov/index.cftn?p=Pr«ssReleases&ContentRecord_id=37fl0b00-l e0b-8562-ebdd- 
d5d38f67934c&ContentType_id=4(;12f337-b5b6-4c87-b45c- 
838958422bf3&MonthDisplay=7&YearDisplay=2008). 

“ U.S. Department of the Treasury, Paulson Announces GSE Initiatives (July 1 3, 2008) (online at 
www.treasury.gov/press-center/press-releases/Pages/hpl079.aspx). Also, the Federal Reserve announced that it 
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on July 30, the Housing and Economic Recovery Act of 2008 (HERA) was signed into law. 
Among its provisions, HERA reorganized the government sponsored enterprise’s (GSE) 
regulatory framework, placing them under the supervision of the newly created Federal Housing 
Finance Agency (FHFA) and providing Treasury with the ability to invest taxpayer funds in 
Fannie Mae and Freddie Mac.^* 

In September, the housing bubble, the liquidity crunch, and the financial crisis 
culminated in a string of unprecedented events and government interventions that took place 
over a 19-day stretch. During this period, Fannie Mae and Freddie Mac were placed into 
conservatorship, Lehman Brothers filed for bankruptcy, the Federal Reserve initiated an $85 
billion government rescue of American International Group (AIG), Treasury announced a 
temporary guarantee of the $3.7 trillion money market funds (MMFs), and the FDIC steered 
Washington Mutual through the largest bank failure in U.S. history.^’ By the beginning of 
October 2008, the value of the stock market had declined by nearly 20 percent from its level in 
January of that year, losing 10 percent in September alone.^* Figure 2 illustrates the effect these 
events had on the credit markets. The LIBOR-OIS spread reached a record high of 364 basis 
points, or 3.64 percentage points, in October 2008.^’ 

As a result of these events and the continuing rapid deterioration in the condition of the 
credit markets. Chairman of the Board of Governors of the Federal Reserve System Ben S. 
Bernanke and Secretary of the Treasury Henry M. Paulson, Jr. concluded on September 1 8th that 
their only realistic option to contain the rapidly spreading financial crisis was to convince 


would supplement the Treasury credit line by providing its own credit line if necessary. Board of Governors of the 
Federal Reserve System, Board Grants Federal Reserve Bank of New York the Authority to Lend to Fannie Mae and 
Freddie Mac Should Such Lending Prove Necessary 13, 2008) (online at 
www.federalreserve,gov/newsevents/press/other/20080713a.htm). 

Housing and Economic Recovery Act of 2008, Pub. L. No. 1 10-289, §§ 1101, 1117 (2008) (codified at 12 
U.S.C. §§ 4511, 1716 else?., 1451 etsec/.). 

Treasury took Fannie Mae and Freddie Mac into conservatorship on September 7, 2008. Lehman 
Brothers failed on September 14. The next day. Bank of America announced it was buying Merrill Lynch. The day 
after that, the government announced its bailout of AIG. Also, on September 1 6, the assets of a money-market 
mutual fund fell below $1 per share, exposing investors to losses, an occurrence known as “breaking the buck” that 
had not happened in the industry for 1 4 years. On September 20, the Federal Reserve announced that it was 
allowing Goldman Sachs and Morgan Stanley, the nation’s only two remaining large investment banks, to become 
bank holding companies, giving them access to a key source of low-cost borrowing from the Federal Reserve. On 
September 25, the FDIC took Washington Mutual, the nation’s largest savings and loan, into receivership and sold 
many of its assets to JPMorgan Chase. Congressional Oversight Panel, December Oversight Report: Taking Stock: 
What Has the Troubled Asset Relief Program Achieved? , at 1 1 (Dec. 9, 2009) (online at 

cop.senate.gov/documents/cop- 120909-report.pdf) (hereinafter “2009 December Oversight Report”). The size of 
the money market funds (MMFs) was $3.66 trillion in June 2009. Institutional Money Market Funds Association, 
Frequently Asked Questions (online at www.immfa.org/about/faq/default.asp) (accessed Mar. 3, 201 1) (hereinafter 
“IMMFA: Frequently Asked Questions”). 

The value of the S&P 500 Index is used here as a proxy for the broader market. SNL Financial (accessed 
Mar. 3,2011) 

SNL Financial (accessed Mar. 3, 201 1). 
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Congress to authorize an overwhelming fiscal response by the federal government. On 
September 20th, Treasury sent Congress a three-page legislative proposal giving Treasury the 
authority to spend up to $700 billion to purchase “troubled assets,” particularly “residential and 
commercial mortgage-related assets.”^“ 

Over the following two weeks, the proposal was defeated once in the House of 
Representatives and subsequently modified and expanded prior to being signed into law on 
October 3, 2008. The law - EESA - authorized the Treasury Secretary to purchase not only 
mortgage-related securities under the TARP, but also “any other financial instrument” the 
purchase of which the Secretary determined to be “necessary to promote financial market 
stability.”^' Although the federal government has intervened to rescue financial institutions and 
prevent bank runs on several previous occasions in U.S. history, the scale and breadth of the 
financial rescue authorized in EESA was unprecedented.^^ 

Secretary Paulson and Chairman Bemanke had initially proposed using TARP funds to 
buy troubled assets on the books of the largest U.S, financial institutions; however, they soon 
decided that this was impractical given the need for quick action and the difficulty of structuring 
an auction process for purchasing such assets.^^ On October 14, 2008, Secretary Paulson met 
with the heads of the nine largest U.S. banks to Washington and told them that Treasury would 
instead make direct capital injections into each of their institutions.^"* 


2009 December Oversight Report, supra note 27, at 1 6. 

2009 December Oversight Report, supra note 27, at 16. 

For example, the savings and loan crisis of the late 1980s and early 1990s was the last significant 
previous disruption in financial markets that involved government intervention. At the time, the total cost of 
government assistance provided over the course of this crisis was estimated at $160 billion ($230 billion in 2005 
dollars). Federal Deposit Insurance Corporation, The Cost of the Savings and Loan Crisis: Truth and 
Consequences, at 29 (Dec. 2000) (online at www.fdic.gov/bank/analytical/banking/2000dec/brvl3n2_2.pdf). 

Dollars adjusted for inflation using the Gross Domestic Product Implicit Price Deflator. Federal Reserve Bank of St. 
Louis, Gross Domestic Product: Implicit Price Deflator (online at research.stlouisfed.org/fred2/data/GDPDEF.txt) 
(accessed Mar. 1, 201 1). 

” Less than two weeks after EESA was signed into law. Secretary Paulson announced that Treasury would 
“purchase equity stakes in a wide array of banks and thrifts.” U.S. Department of the Treasury, Statement by 
Secretary Henry M. Paulson, Jr. on Actions to Protect the U.S. Economy (Oct. 14, 2008) (online at 
www.treasury.gov./press-center/press-releases/Pages/hpl205.aspx) (hereinafter “Statement by Secretary Paulson on 
Actions to Protect the U.S. Economy”). 

In response to questions posed by this Panel regarding the shift from asset purchases to injecting capital. 
Treasury stated: “Given such market conditions. Secretary Paulson and Chairman Bernanke recognized that 
Treasury needed to use the authority and flexibility granted under the EESA as aggressively as possible to help 
stabilize the financial system. They determined the fastest, most direct way was to increase capital in the system by 
buying equity in healthy banks of all sizes. Illiquid asset purchases, in contrast, require much longer to execute," 
U.S. Department of the Treasury, Responses to Questions of the First Report of the Congressional Oversight Panel 
for Economic Stabilization, at 56 (Dec. 30, 2008) (online at cop.senate.gov/documents/cop-0 1 0909-report.pdf). 

” 2009 December Oversight Report, srpra note 27, at 17-18. 
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2. Initial TARP Investments in the Largest Institutions 

The nine institutions that were the recipients of the initial round of TARP investments 
included the four largest U.S. commercial banks (JPMorgan, Bank of America, Citigroup, and 
Wells Fargo), the three largest investment banks (Goldman Sachs, Morgan Stanley, and Merrill 
Lynch), and the two largest custodian banks (State Street and BNY Mellon). At that time, these 
banks held $10.3 trillion in assets, representing more than 75 percent of all the assets in the 
American banking system.^^ On October 28, 2008, Treasury purchased $125 billion of preferred 
stock in these nine institutions and by the end of 2008, Treasury had invested approximately 
$177.6 billion in banks through the Capital Purchase Program (CPP).^* 

In addition to the initial capital investments made in the nation’s largest banks, Treasury 
undertook additional steps to ensure the stability of Citigroup and Bank of America in November 
and December 2008 by purchasing an additional $20 billion of preferred shares from both 
institutions under the Targeted Investment Program (TIP), a program that was utilized only for 
those two banks.” Furthermore, in November, Treasury, in conjunction with the Federal 
Reserv'e and the FDIC, put together a hastily crafted $301 billion guarantee of Citigroup assets.’* 


Amount of assets held by each of these institutions was as of the third quarter 2008. Total amount of 
assets in the banking system were accessed through the FDIC’s Quarterly Banking profile as of the third quarter 
2008. SNL Financial (accessed Mar.3, 2011); Federal Deposit Insurance Corporation, Quarterly Banking Profile: 
Balance Sheet -Excel (online at www2.fdic.gov/qbp/timeseries/BalanceSheet.xls) (accessed Mar. 3, 2011). 

On October 14, 2008, then Secretary Paulson stated that the nine initial Troubled Asset Relief Program 
(TARP) recipients “are healthy institutions, and they have taken this step for the good of the U.S. economy. As these 
healthy institutions increase their capital base, they will be able to increase their funding to U.S. consumers and 
businesses.” Statement by Secretary Paulson on Actions to Protect the U.S. Economy, supra note 33; U.S. 
Department of the Treasury, Troubled Asset Relief Program Transactions Report for Period Ending March 8, 201 / 
(Mar. 10, 201 1) (online at www.^reasu^y.gov/initiatives/financial-stability^riefing-room/reports/tarp- 
transactions/DocunientsTARPTransactions/3-10-1 l%20Transactions%20Report%20as%20of%203-8-l l.pdf) 
{hereinafter “Treasury Transactions Report”)- 

U.S. Department of the Treasury, Joint Statement by Treasury, Federal Reserve and the FDIC on 
Citigroup (Nov. 23, 2008) (online at www.treasury.gov/press-center/press-releases/Pages/hpl287.aspx) (hereinafter 
“Statement by Treasury, Federal Reserve and the FDIC on Citigroup”); Treasury Transactions Report, supra note 
36; Board of Governors of the Federal Reserve System, Regulatory Reform: Citigroup (online at 
www.federalreserve.gov/newsevents/reform_citi.htm) (accessed Mar. 1 1 , 201 1 ); Board of Governors of the Federal 
Reserve System, Regulatory Reform: Bank of America (online at 

www.federatreserve.gov/newsevents/reform__boa.htm) (accessed Mar. 1 1, 20! 1) (hereinafter “Regulatory Reform: 
Bank of America”). 

On November 23, 2008, the Treasury, Federal Reserve, and FDIC announced in a joint statement that 
they would provide further assistance to Citigroup in the form of an asset guarantee and an additional $20 billion 
preferred investment. The funds were disbursed to Citigroup on December 3 1, 2010 under a program first 
introduced on that day named the Targeted Investment Program (TIP). Similarly, the asset guarantee announced in 
November was not a part of a specific TARP initiative until the agreement was finalized on January 16, 2010 under 
the newly designated Asset Guarantee Program (AGP). Statement by Treasury, Federal Reserve and the FDIC on 
Citigroup, supra note 37; Treasury Transactions Report, supra note 36. 
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A similar guarantee of $118 billion of Bank of America assets was announced as well, although 
it was never legally finalized.^^ 

Also in November, the federal government supplemented the original $85 billion loan to 
AIG and initiated a second round of assistance to AIG in which the TARP purchased $40 billion 
of preferred equity and the Federal Reserve provided $44 billion to create two special purpose 
vehicles (SPVs) to take ownership of certain AIG financial assets.'*'’ Treasury also made its first 
investments in the automotive industry in late 2008 with loans and preferred stock purchases for 
General Motors, GMAC, Chrysler, and Chrysler Financial. By the end of January 2009, TARP 
assistance outstanding amounted to $301 billion with over 75 percent having been provided to 
only a few firms: the nation’s biggest banks, the automotive industry, and AIG.*' 

It was in this climate that the Panel began its oversight work. The unprecedented 
financial crisis and the corresponding government intervention left many questions. What steps 
would be taken to ensure accountability from TARP recipients? How would Treasury make 
certain that its actions were transparent and that the taxpayer be fairly compensated for the risk 
they were taking? What steps would Treasury take to stem the tide of foreclosures that was 
having a debilitating effect on American families and neighborhoods? The Panel laid out these 
central concerns in its first two reports and, throughout its existence, has consistently used its 
oversight authorities to focus attention on these questions. 


” Regulatory Reform: Bank of America, supra note 37; U.S. Department of the Treasury, Board of 
Governors of the Federal Reserve System, Federal Deposit Insurance Corporation, and Bank of America 
Corporation, Termination Agreement, at 1-2 (Sept. 21, 2009) (online at www.treasury.gov/initiatives/financial- 
stability/investment-programs/agp/Documents/BofA%20-%20Termination%20Agreement%20-%20executed.pdf) 
(hereinafter “BofA Termination Agreement”). 

* Two Special Purpose Vehicles (SPVs), Maiden Lane II and Maiden Lane III, were created on December 
1 2, 2008 as part of the federal government’s restructuring of its original assistance to AIG. These facilities were 
funded with loans from the Federal Reserve of $ 1 9.5 and $24.3 billion respectively. Board of Governors of the 
Federal Reserve System, Regulatory Reform: American International Group (AIG), Maiden Lane 11 and 111 (online 
at WWW, federalreserve.gov/newsevents/reform_aig.htm) (accessed Mar.l 1, 201 1) (hereinafter “Fed Regulatory 
Reform: AIG, Maiden Lane II and III”). These TARP funds were later supplemented with a commitment of an 
additional $30 billion TARP commitment to AIG in April 2009. Treasury Transactions Report, supra note 36, at 2 1 . 

*' In total, $301 billion was outstanding under the TARP with $195.3 billion outstanding under the Capital 
Purchase Program (CPP), $40 billion outstanding under the TIP, $20.8 billion outstanding under the automotive 
portion of the program, $40 billion outstanding to AIG, and $5 billion in funds committed to the Citigroup asset 
guarantee. All but $70.3 billion of the $301 billion outstanding was provided to thirteen institutions: Citigroup, 

Bank of America, iPMorgan, Wells Fargo, Goldman Sachs, Merrill Lynch, Morgan Stanley, Bank of New York, 
State Street, General Motors, GMAC, Chrysler, and Chrysler Financial. U.S. Department of the Treasury, Troubled 
Asset Relief Program Transaction Report for Period Ending January 30. 3009 (Feb. 2, 2009) (online at 
www.treasury.gov/initiatives/financial-stability/briefing-room/reports/tarp- 

transactions/DocumentsTARPTransactions/transaction_report_02-02-09.pdf) (hereinafter “Treasury Transactions 
Report - January 2009”). 
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B. Overview of Government Efforts 

In response to the financial crisis. Congress, the Federal Reserve, Treasury, and the FDIC 
worked both independently and in concert with other agencies to implement a variety of policies 
and initiatives aimed at ensuring financial stability. In addition to the direct expenditures 
Treasury made through the TARP, the federal government also engaged in a broad array of 
programs directed at stabilizing the economy. Many of these programs explicitly augmented 
Treasury’s TARP initiatives, like asset guarantees for Citigroup and Bank of America, or relied 
on cooperation, such as the Federal Reserve and Treasury working in tandem to create programs 
such as the Term Asset-Backed Securities Loan Facility (TALF). Other programs, like the 
Federal Reserve’s extension of credit through its section 13(3) facilities and SPVs or the FDlC’s 
Temporary Liquidity Guarantee Program (TLGP), stood independent of the TARP and sought to 
accomplish different, but related, goals. Given that all of these programs provided support to the 
largest banks, they had an interactive effect and clearly affected the performance of each separate 
program. Figure 6 illustrates the interconnectedness of certain financial stability programs. 

1. Federal Reserve 

The policy response to the financial crisis ran the gamut from the use of traditional 
monetary policy to the creation of unprecedented credit and liquidity measures. From September 
2007 to December 2008, the Federal Reserve steadily lowered the federal funds rate from 5,25 
percent to its December 2008 target of 0 to 0.25 percent."'^ Furthermore, in August 2007 the 
Federal Reserve lowered the interest rate it charged banks for loans through its discount window 
above the federal funds target rate to 50 basis points.’'^ It also expanded the list of securities 
banks could post to draw down these loans through the discount window. While the discount 
window is an important monetary tool in normal economic conditions, there were two problems 
that limited its effectiveness in late 2007: (1 ) There was a fear in the market that companies 


** FOMC Statement and Board Approval of Discount Rate Requests, supra note 15; Board of Governors of 
the Federal Reserve System, FOMC Statement and Board Approval of Discount Rate Requests of Federal Reserve 
Banks of New York, Cleveland, Richmond, Atlanta, .Minneapolis, and San Francisco (Dec. 16, 2008) (online at 
www.federalreserve.gov/newsevents/press/monetary/2008 12l6b.htm). 

Its level prior to the reduction was 100 basis points above the federal funds target rate. Board of 
Governors of the Federal Reserve System, Federal Reserve Board Discount Rate Action (Aug. 17, 2007) (online at 
www.federalreserve.gOv/ncwsevents/press/monetary/20070817a.htm). The Federal Reserve subsequently lowered 
this interest rale to 25 basis points above the federal funds target rate in March 2008. See, eg.. Board of Governors 
of the Federal Reserve System, FOMC Statement and Board Approval of Discount Rate Requests of the Federal 
Reserve Banks of Boston, New York, and San Francisco (Mar. 18, 2008) (online at 

www.federalreserve.gov/newsevents/press/'monetary/20080318a.htm). The discount window “functions as a safety 
valve in relieving pressures in reserve markets; extensions of credit can help relieve liquidity strains in a depository 
institution and in the banking system as a whole. The Window also helps ensure the basic stability of the payment 
system more generally by supplying liquidity during times of systemic stress." Board of Governors of the Federal 
Reserve System, The Federal Reserve Discount Window (Feb. 19, 2010) (online at 
www.frbdiscountwindow.org/discountwindowbook.cfm?hdrID=14&dtlID=43). 
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accessing the discount window would have a stigma attached to them,'*'* and (2) only banks could 
access the discount window. 

The Federal Reserve took actions to solve both of these issues. First, the Term Auction 
Facility (TAF) was created in order to allow banks to access funding anonymously through a 
bidding process. Second, the Federal Reserve created a number of new programs under section 
1 3(3) of the Federal Reserve Act aimed at expanding access to liquidity beyond banks.*'^ These 
programs included: 

• The Commercial Paper Funding Facility (CPFF) - a facility for corporations to roll 
over their maturing commercial paper debt. At its maximum, nearly $350 billion w'as 
outstanding under the facility.'** 

• Support for Primary Dealers through the Primary Dealer Credit Facility (PDCF), an 
overnight loan facility for Primary Dealers, and the Term Securities Lending Facility 
(TSLF), a program that loaned Primary Dealers relatively liquid securities such as 
U.S. Treasury bonds in exchange for less liquid securities such as residential 
mortgage-backed security (RMBS).'*’ 

• Support for the money market mutual funds through the Asset-Backed Commercial 
Paper Money Market Mutual Fund Liquidity Facility (AMLF),'** During the crisis, 
withdrawals from money market mutual funds caused the funds to sell the asset- 
backed commercial paper they held at discounted levels to meet liquidity needs. 


Chairman Bernanke stated that, “In August 2007 ... banks were reluctant to rely on discount window 
credit to address their funding needs. The banks' concern was that their recourse to the discount window, if it 
became known, might lead market participants to infer weakness - the so-called stigma problem.” Federal Reserve 
Bank of New York, Stigma in Financial Markets: Evidence from Liquidity Auctions and Discount Window 
Borrowing During the Crisis, at 1 (Jan. 201 1) (online at www.newyorkfed.org/research/staff_reports/sr483.pdf). 

Board of Governors of the Federal Reserve System, Regulatory Reform: Usage of Federal Reserve 
Credit and Liquidity Facilities (online at www.federalreserve.gov/newsevents/reform_transaction.htm) (accessed 
Mar. 11,2011). 

Board of Governors of the Federal Reserve System, Regulatory Reform: Commercial Paper Funding 
Facility (online at www.federalreserve.gov/newsevents/reform_cpfF.htm) (accessed Mar. 1 1, 201 1) (hereinafter 
“Fed Regulatory Reform; Commercial Paper Funding Facility”); Board of Governors of the Federal Reserve 
System, Loans to CPFF LLC (Instrument Used: CPFF commercial paper holdings, net) (online at 
www.federaireserve.gov/newsevenls/flles/cpff.xls) (accessed Mar. 11 , 20 1 1 ). 

Primary Dealers are banks and securities firms that serve as counterparties for FRBNY in the 
management of its open market operations. Fed Regulatory Reform: Commercial Paper Funding Facility, supra 
note 46; Board of Governors of the Federal Reserve System, Regulatory Reform: Glossary of Terms (online at 
www.federalreserve.gOv/newsevents/reform_glossary.htm#primarydealers) (accessed Mar. 1 1, 2011). 

The Federal Reserve also introduced the Money Market Investor Funding Facility on October 21, 2008. 
However, this facility was never used and closed on October 30, 2009. See Board of Governors of the Federal 
Reserve System, Regulatory Reform: Money Market Investor Funding Facility (online at 
www.federalreserve.gov/newsevents/rcform_mmiff.htm) (accessed Mar. 1 1, 201 1). 
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Under the AMLF, the Federal Reserve provided loans to allow eligible institutions to 
purchase asset-backed commercial paper, thereby fostering liquidity in the market. 

• Support for the securitization market through the TALF. Under the TALF, the 
Federal Reserve provided holders of eligible asset-backed securities (ABS) with 
loans, using the ABS as collateral. The intent of the program was to use TALF 
borrowers as conduits for enhanced liquidity by providing loans to those entities that 
served as issuers and sponsors of ABS. 

At its height, $1.7 trillion was outstanding under the Federal Reserve’s liquidity 
facilities."^^ 

As noted earlier, in March 2008, the financial condition of Bear Steams, an investment 
bank with assets of $400 billion, began to worsen rapidly and the Federal Reserve intervened to 
facilitate the purchase of Bear Stearns by JPMorgan Chase.^*^ The Federal Reserve did so by 
creating a limited liability company (LLC) named Maiden Lane that acquired a portion of Bear 
Stearns’ assets.^’ The Federal Reserve Bank of New York (FRBNY) extended approximately 
$30 billion of credit to the Maiden Lane vehicle to purchase the securities.^^ 


To offset some of the impact of the Federal Reserve’s liquidity programs. Treasury announced on 
September 17, 2008, the Supplementary Financing Program - a program expected to be temporary in nature but that 
would allow Treasury to auction bills to various financial institutions with relationships with the Federal Reserve. 
The program consisted of a series of Treasury bill auctions, separate and distinct from Treasury’s standard 
borrowing operations. The proceeds from these auctions were maintained in a Treasury account held at the Federal 
Reserve Bank of New York. As a result, funds would flow from a particular bank’s account with the Fed to 
Treasury’s account with the Fed. The program was created in order to help the Federal Reserve manage the 
significant increase in the size of its balance sheet due to its newly created liquidity programs. U.S. Department of 
the Treasury, Treasury Announces Supplementary Financing Program (Sept. 1 7, 2008) (online at 
www.treasury.gov/press-center/press-releases/Pages/hpl 144.aspx); Federal Reserve Bank of Cleveland, The 
Supplemental Financing Program (Sept 28, 2009) (online at 
www.clevelandfed.org/research/tTends/2009/I009/03monpol.cfm). 

Bear Stearns was unable to fulfill its liquidity needs, and in response, the Federal Reserve authorized a 
$12.9 billion loan to the company. Although the loan was repaid in full with interest, continued pressure on the firm 
made it clear that without either a large infusion of capital or a sale, the firm would likely fail. Board of Governors 
of the Federal Reserve System, Regulatory Reform: Bear Stearns, JPMorgan Chase, and Maiden Lane LLC (online 
at www.federalreserve.gov/newsevents/reform_bearstearns.htm) (accessed Mar. 1 1, 201 1) (hereinafter “Fed 
Regulatory Reform: Bear Stearns, JPMorgan Chase, and Maiden Lane LLC”). 

The Maiden Lane facilities were named for the street behind the FRBNY building in Manhattan, New 
York. As of March 3, 201 1, the net portfolio holdings of the Maiden Lane vehicle are $26.1 billion while the 
amount due to FRBNY, including accrued interest, is $24.7 billion. Board of Governors of the Federal Reserve 
System, Factors Affecting Reserve Balances (H.4.1) (Mar. 3, 201 1) (online at 

WWW, federalreserve.gov/releases/h41/201 10303/); Fed Regulatory Reform: Bear Steams, JPMorgan Chase, and 
Maiden Lane LLC, supra note 50. 

The Federal Reserve Act of 1913 provides for the central bank to take broad action in the face of 
financial or economic crisis. Section 1 3, paragraph 3 of the Act states that “[i]n unusual and exigent circumstances, 
the Board of Governors of the Federal Reserve System” may lend to any individuals, partnerships or corporations, 
given that certain conditions are met. On March 16, 2008, the Federal Reserve Board announced that it would use 
its authority under section 13(3) of the Federal Reserve Act to help facilitate the acquisition of Bear Steams by 


27 



63 


The Federal Reserve also undertook considerable asset purchases in response to the 
crisis. Between November 2008 and March 2010, the Federal Reserve purchased $1 .25 trillion 
of MBS with government agency guarantees in an attempt to drive down mortgage rates and by 
doing so provided additional liquidity to financial institutions, including TARP participants.^* 
The Federal Reserve also purchased nearly $175 billion of GSE debt.*** As Figure 5 below 
illustrates, the purchase of agency MBS and GSE debt steadily increased as the liquidity 
facilities established at the height of the crisis were wound down, thus signaling a shift from 
crisis response to economic stimulus. 


JPMorgan Chase. The Federal Reserve provided this assistance by creating a Limited Liability Company (LLC) 
named Maiden Lane that then received a $28,8 billion loan from FRBNY to purchase troubled assets from Bear 
Steams. Subsequently, in September 2008, the Federal Reserve used its authority under section 13(3) of the Act to 
assist AIG. This assistance came in the form of a $85 billion credit facility for AIG and the creation as well as 
funding of two more Maiden Lane SPVs dedicated to purchasing troubled assets from the company. Federal 
Reserve Bank of Minneapolis, The History of a Powerful Paragraph (June 2008) (online at 
www,minneapolisfed,or^publicationsj3pers/pub display.cfm?id=3485); Federal Reserve Bank of New York, 
Maiden Lane Transactions: Introduction (online at www.newyorkfed.org/markets/maidenlane.html) (accessed Mar, 
8 , 2011 ). 

See Congressional Oversight Panel, September Oversight Report: Assessing the TARP on the Eve of Its 
Expiration, at 99-100 (Sept. 16, 2010) (online at cop.senate.gov/documents/cop-091610-report.pdf) (hereinafter 
“2010 September Oversight Report”); Board of Governors of the Federal Reserve System, Data Download Program 
(Instrument Used: Mortgage-Backed Securities Held by the Federal Reserve) (online at 
www.federalreserve.gov/datadownload/) (accessed Mar. 3, 201 1). 

At its height, on March 31, 2010, the Federal Reserve owned $169 billion of GSE debt. Board of 
Governors of the Federal Reserve System, Data Download Program (Instrument Used: Federal agency debt 
securities: week average) (online at www.federalreserve.gov/datadownload/) (accessed Mar. 3, 2011). 


28 


64 


Figure 5: Federal Reserve Liquidity Facilities as Compared to Asset Purchases^^ 









5> 

S> 




o 

O 

o o 

o 

o 


o 

o 

o 

o 

o 

O 

o 

Q3 

o 

o 

o 










c# 

*0 


4" 


5 " 






c# 




Federal Reserve Liquidity Facilities 
— — — Federal Reserve Mortgage Asset Purchases 


2. FDIC 

In keeping with its mission to “maintain stability and public confidence in the nation’s 
financial system,” the FDIC undertook a number of measures in response to the financial crisis.^^ 
The FDIC experienced significant losses to its Deposit Insurance Fund during the crisis due to 
the high number of bank failures. From the third quarter of 2008 through 2010, 318 banks failed 
in the United States with total assets of $631.7 billion.^^ During that same period, the FDIC set 
aside provisions for deposit insurance fund losses totaling $1 85.7 billion.^* In addition, the 


Federal Reserve Liquidity Facilities are comprised of Term auction credit, Secondary credit, Seasonal 
credit, Term Asset-Backed Securities Loan Facility, Other credit extensions, Net portfolio holdings of Commercial 
Paper Funding Facility LLC, Centra! bank liquidity swaps. Primary dealer and other broker-dealer credit, Asset- 
Backed Commercial Paper Money Market Mutual Fund Liquidity Facility, Term facility. The Federal Reserve 
Mortgage Asset Purchases are comprised of federal agency debt securities and mortgage-backed securities held by 
the Federal Reserve. Board of Governors of the Federal Reserve System, Data Download Program (online at 
www.federalreserve.gov/datadownload/) (accessed Mar. 3, 2011). 

Federal Deposit Insurance Corporation, FDIC Mission, Vision, and Values (online at 
www.fdic.gov/about/mission/index.html) (accessed Mar. 3, 201 1). 

This figure includes the $307 billion of assets Washington Mutual held when it was seized by regulators 
on September 25, 2008. The institution’s banking assets were purchased by JPMorgan Chase the following day in a 
deal facilitated by the FDIC. Federal Deposit Insurance Corporation, Failures and Assistance Transactions (online 
at www2.fdic.gov/hsob/SelectRpt.asp?EntryTyp=30) (accessed Mar. 4, 2011); Federal Deposit Insurance 
Corporation, JPMorgan Chase Acquires Banking Operations of Washington Mutual (Sept. 25, 2008) (online at 
ww\v.fdic.gov/news/news/press/2008/pr08085,htm!). 

This figure only reflects information provided through the third quarter of 2010. Federal Deposit 
Insurance Corporation, DIF Income Statement (Instrument Used: Provision for insurance losses, Q3 2008 through 
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enactment of EESA in October 2008 raised the basic limit on federal deposit insurance coverage 
from $100,000 per borrower to $250,000.^^ 

The FDIC created its TLGP less than two weeks after the enactment of EESA, under the 
authority of the Federal Deposit Insurance Act. The TLGP had two parts. First, the Debt 
Guarantee Program (DGP) portion of the TLGP guarantees debt issued by banks. Second, the 
Transaction Account Guarantee Program (TAG) guaranteed certain noninterest-bearing 
transaction accounts at insured depository institutions.*® Though it covered all depository 
accounts, the TAG program was intended to benefit business payment processing accounts, such 
as payroll accounts. The FDIC currently guarantees approximately $264,6 billion in outstanding 
financial institution obligations, and at its maximum $345,8 billion was guaranteed under the 
program.*' Through both the TLGP and the expansion of deposit insurance, the FDIC provided 
significant additional support for the banking system at the peak of the crisis. 

3. Treasury Department 

In addition to the TARP, Treasury undertook several other highly important initiatives in 
response to the financial crisis. On September 7, 2008, Treasury announced that it would 
purchase government sponsored enterprises’ mortgage backed securities (GSE MBS) in an 
attempt to promote both market stability and lower interest rates.*^ At its maximum, Treasury 
owned $220.8 billion in MBS under this program.*^ Furthermore, on September 29, 2008, 
Treasury announced a temporary guarantee for MMFs. While the total size of the money market 


Q3 2010) (online at www.fdic.gov/about/strategic/corporate/index.html) (hereinafter “FDIC; DIF Income 
Statement”). 

” Federal Deposit Insurance Corporation, Emergency Economic Stabilization Act of 2008 Temporarily 
Increases Basic FDIC Insurance Coverage from $100,000 to $250,000 Per Depositor (Oct, 7, 2008) (online at 
www.fdic,gov/news/news/press/2008/pr08093.html). 

® Congressional Oversight Panel, November Oversight Report: Guarantees and Contingent Payments in 
TARP and Related Programs, at 38 (Nov, 6, 2009) (online at cop.senate.gov/documents/cop- 1 1 0609-report,pdf) 
(hereinafter "2009 November Oversight Report"). 

The maximum amount outstanding under this program was in May 2009. The current amount 
outstanding is as of January 31, 201 1. Federal Deposit Insurance Corporation, Monthly Reports Related to the 
Temporary Liquidity Guarantee Program (Instrument Used: Debt Issuance Under Guarantee Program) (accessed 
Mar. 3, 201 1) (online at www.fdic.gov/reguialions/resources/tlgp/reports.html) (hereinafter “FDIC: Monthly 
Reports Related to the TLGP”). 

U.S. Department of the Treasury, Fact Sheet: GSE Mortgage Backed Securities Purchase Program 
(Sept. 7, 2008) (online at www.treasury.gov/press-center/press-reieases/Documents/mbs_factsheet_090708.pdf). 

U.S. Department of the Treasury, Agency MBS Purchase Program (Instrument Used: Trades by Month) 
(www.treasury.gov/resource-center/data-chart-center/Documents/Final%20Trades%20by%20month.pdf). As of 
February 201 1, Treasury has received $84.0 billion in principal repayments and $16.7 billion in interest payments 
from the securities it holds as part of this program. U.S. Department of the Treasury, MBS Purchase Program 
Principal and Interest Received (online at www.treasury.gov/resource-center/data-chart- 
center/Documents/February%20201 l%20MBS%20Principal%20and%20Interest%20Monthly%20Breakout.pdf) 
(accessed Mar. 1 1, 201 1). 
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at that point in time was $3.7 trillion, no losses were incurred and the program was closed on 
September 1 8, 2009, with Treasury having earned $1.2 billion in participation fees.*”' 

in early September 2008, the FHFA, using authority it had been provided in law only six 
weeks earlier, placed the two large GSEs, Fannie Mae and Freddie Mac, in conservatorship, and 
Treasury agreed to provide capital infusions to these mortgage giants.^’ At that time, these two 
GSEs owned or guaranteed approximately $5.3 trillion in mortgage assets.** The FHFA placed 
Fannie Mae and Freddie Mac into conservatorship on September 7, 2008, in order to preserve 
each company’s assets and to restore them to sound and solvent condition. Secretary Paulson 
announced Treasury’s intention to make capital injections (through the purchase of preferred 
interests) in the GSEs in order to preserve their positive net worth.*^ Due to these coordinated 
actions. Treasury had guaranteed the GSE’s debts, and FHFA had all the powers of the 
management, board, and shareholders of the enterprises.** In sum, these actions had the effect of 
changing the previously implicit government guarantee of these institutions into an explicit 
government guarantee. 

Initially, Treasury acquired $1 billion in preferred stock from both Fannie Mae and 
Freddie Mac. Subsequently both entities drew upon this assistance by providing preferred stock 
with a dividend rate of 10 percent (double the initial dividend rate for participation in the CPP) in 
exchange for cash investments from Treasury. Furthermore, Treasury received warrants to 
purchase common stock in the GSEs, representing 79.9 percent of the common ownership when 
exercised.*’ The preliminary ceiling for the amount of preferred stock Treasury would purchase 

The size of the MMFs was $3.66 trillion in June 2009. IMMFA: Frequently Asked Questions, supra 
note 27; U.S. Department of the Treasury, Treasury Announces Expiration of Guarantee Program for Money 
Market Funds (Sept. 1 8, 2009) (online at www.treasuty.gov/pre5s-center/press-releases/Pages/tg293.aspx) 
(hereinafter “Treasury’s Guarantee Program for Money Market Funds Expires”). 

“ Conservatorship is the legal process by which an entity establishes control and oversight of a company to 
put it in a sound and solvent condition. Congressional Budget Office, CBO ’s Budgetary Treatment of Fannie Mae 
and Freddie Mac (Jan. 2010) (online at www.cbo.gov/ftpdocs/l08xx/docl0878/01-13-FannieFreddie.pdf) 
(hereinafter “CBO: Fannie Mae and Freddie Mac”). 

“ At the end of the third quarter 2008, Fannie Mae’s mortgage credit exposure was $3.1 trillion, and 
Freddie Mac’s exposure was $2.2 trillion. Federal National Mortgage Association, Form 10-Qfor the Quarterly 
Period Ended September 30. 2008, at 110-111 (Instrument Used: Mortgage credit book of business) (Nov. 10, 2008) 
(online at www.sec.gov/Archives/edgar/data/310522/000095013308003686/w71392el0vq.htm#131); Federal Home 
Loan Mortgage Corporation, Form 10-Qfor the Quarterly Period Ended September 30, 2008, at 99 (Instrument 
Used: Total mortgage portfolio) (Nov. 14, 2008) (online at 

WWW, sec. gov/ Archives/edgar/data/I 026214/0001 02621 408000043/f65508el0vq.htm). 

U.S. Department of the Treasury, Fact Sheet: Treasury Senior Preferred Stock Purchase Agreement 
(Sept. 7, 2008) (online at www.treasury.gov/press-center/press- 

reieases/Documents/pspa_factsheet_090708%20.pd0 (hereinafter “Treasury Fact Sheet on Senior Preferred Stock”). 

House Financial Services, Subcommittee on Capital Markets, Insurance, and Government-Sponsored 
Enterprises, Written Testimony of Edward J. DeMarco, acting director, Federal Housing Finance Agency, The 
Future of Housing Finance: A Progress Update on the GSEs, at 2 (Sept. 15, 2010) (online at 
financiaiservices.house.gov/Media/fiie,/hearings/l 1 l/DeMarco0915 lO.pdf). 

* Treasury Fact Sheet on Senior Preferred Stock, supra note 67. 
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was $100 billion for each of the GSEs.™ In February 2009, the ceiling for preferred stock 
purchases was raised to $200 billion for each GSE, and in December 2009, Treasury removed 
the cap on possible purchases entirely.” As of February 2011, the GSEs had drawn $153.9 
billion under the Treasury preferred facility and paid $20.2 billion in dividends.^^ Earlier, in 
January 2010, the Congressional Budget Office (CBO) had estimated the total cost to the 
government for assistance to Fannie Mae and Freddie Mac to be $389 billion, a figure which 
included “the recognition of substantial losses on the entire outstanding stock of mortgages held 
or guaranteed by Fannie Mae and Freddie Mac” at the time the estimate was made in August 
2009.” 


From a larger perspective, TARP -assisted institutions were also among the many 
beneficiaries of the federal government’s rescue of the GSEs themselves. Given the large 
holdings of GSE securities at the largest TARP-assisted institutions, the federal government’s 
rescue of Fannie Mae and Freddie Mac effectively served to prevent additional major losses at 
these institutions. As noted above, one result of the federal government’s intervention to place 
Fannie Mae and Freddie Mac in conservatorship in September 2008 was that their MBS and debt 
issues now enjoyed the effective guarantee of the federal government.” By first making explicit 
the federal support for these GSE securities and subsequently buying up to $1 .25 trillion of the 
same securities. Treasury and the Federal Reserve effectively provided substantial economic 
benefit to the TARP-assisted banks that went well beyond the amounts reflected in the 
accounting for the TARP itself. 

4. Coordinated Action 

As mentioned above, there were a number of initiatives that called for cooperative action 
between government actors. Figure 6 below illustrates this interaction. For example, the TALF 


™ Treasury Fact Sheet on Senior Preferred Stock, supra note 67. 

U.S, Department of the Treasury, Statement by Secretary Tim Geithner on Treasury's Commitment to 
Fannie Mae and Freddie Mac (Feb. 2, 2009) (online at www.treasury.gov/press-center/press- 
rcleases/Pages/tg32.aspx); U.S. Department of the Treasury, Treasury issues Update on Status of Support for 
Housing Programs (Dec. 24, 2009) (online at www.treasury.gov/press-center/press- 
reieases/Pages/2009122415345924543.aspx) (hereinafter “Treasury Update on Housing Programs”). 

This figure excludes the $2 billion in preferred stock given to Treasury by the GSEs upon the creation of 
these facilities, Fannie Mae had drawn $90.2 billion and Freddie Mac had drawn $63,7 billion under their respective 
facilities. Thus far, Fannie Mae has paid $10.2 billion and Freddie Mac has paid $10.0 billion in dividends for their 
draws from the preferred facilities. Federal Housing Finance Agency, Treasury and Federal Reserve Purchase 
Programs for GSE and Mortgage-Related Securities, at 2-3 (Feb. 25, 201 1) (online at 

www.fhfa.gOv/webfiles/19854/TreasFED022520n%20pdf%20-%20Adobe%20Acrobat%20Pro.pdf) (hereinafter 
“Treasury' & Federal Reserve Purchase Programs for GSE and Mortgage-Related Securities”). 

CBO: Fannie Mae and Freddie Mac, supra note 65, at 8-9. 

” Absent government intervention, the GSEs would have been unable to honor their MBS guarantees, and 
therefore the value of these MBS securities would have plummeted. Treasury Update on Housing Programs, supra 
note 71. 
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was a cooperative program between Treasury and the Federal Reserve in which the TARP took a 
first-loss position on any losses associated with TALF loans, originally up to $20 billion, with 
the Federal Reserve responsible for losses above that Ievel7^ Similarly, Citigroup and Bank of 
America benefitted from an asset guarantee in which Treasury, the FDIC, and the Federal 
Reserve all accepted risk liability for losses above a certain leveiJ^ Additionally, as discussed in 
Section VI of this report, AIG was the beneficiary of a coordinated effort between the TARP and 
the Federal Reserve, with $182 billion of funds being committed at the height of assistance. 


The TARP is currently only responsible for losses up to $4.3 billion. Treasury Transactions Report - 
January 2009, xupra note 41 . 

Although Treasury, the Federal Reserve, and the FDIC negotiated with Bank of America regarding a 
Guarantee similar to the one provided to Citigroup, the parties never reached an agreement. In September 2009, 
Bank of America agreed to pay each of the prospective guarantors a fee as though the guarantee had been in place 
during the negotiations period. This agreement resulted in payments of $276 million to Treasury, $57 million to the 
Federal Reserve, and $92 million to the FDIC. BofA Termination Agreement, supra note 39, at 1-2. 
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Figure 6: Government Response to Financial Crisis by Organization’’ 
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Finally, the Federal Reserve, the FDIC, and the Comptroller of the Currency released the 
Supervisory Capital Assessment Program (SCAP), more commonly known as the “stress tests,” 
on May 7, 2009. This forward-looking analysis was intended to determine whether or not the 
nation’s 19 largest bank holding companies (BHCs) could withstand adverse economic 
conditions.’* Under the SCAP, only one institution, GMAC/Ally Financial, was found to be in 


This figure does not reflect that Fannie Mae and Freddie Mac were placed into conservatorship by their 
regulator, the Federal Housing Finance Agency, on September 7, 2008. Federal Housing Finance Agency, 

Statement of FHFA Director James B. Lockhart (Sept. 7, 2008) (online at 

www.thfa.gov7webriles/23/FHFAStatenient9708final.pdf); Congressional Research Service, Government 
Interventions in Response to Financial Turmoil (Dec. 16, 2010). 

Board of Governors of the Federal Reserve System, Federal Reserve, OCC, and FDIC Release Results of 
the Supervisory Capital Assessment Program (May 7, 2009) (online at 
www.federaireserve.gOv/newsevents/press/bcreg/20090507a.htm). 
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need of additional government-provided capital, which was provided under the automotive 
portion of the TARP. The review, however, did note that roughly half of the firms needed to 
take steps, including raising capital, to be more adequately prepared for possible losses.^’ 


Board of Governors of the Federal Reserve System, Federal Reserve Board Makes Announcement 
Regarding the Supervisory Capital Assessment Program (SCAP) (Nov. 9, 2009) (online at 
www.federalreserve.gov/newsevents/press/bcreg/20091 109a.htm) (hereinafter “Federal Reserve Announcement on 
the Supervisory Capital Assessment Program”). 
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In conjunction with its oversight mandate, the Panel has done its own accounting of the 
total resources that the federal government has devoted to stabilizing the economy through the 
programs and initiatives outlined above. A complete accounting of the government’s current 
maximum exposure from these financial stability efforts can be found in Annex I. 

Figure 8: Government Exposure to Financial Stability Efforts*® 
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Figure 8*^’ above shows the actual monthly amounts outstanding for all three agencies’ 
(TARP, FDIC, and the Federal Reserve) stabilization efforts since November 2008. At its 
height, $2.4 trillion was outstanding under the financial rescue programs conducted by these 
agencies. While significant, TARP funds outstanding never represented more than 19 percent of 
the total government stability efforts. 


At its peak, the Federal Reserve had purchased $1.1 trillion of Fannie Mae and Freddie Mac MBS. 

These MBS are guaranteed by Fannie Mae and Freddie Mac and those two institutions In turn have been placed into 
conservatorship and had the entirety of their debts guaranteed by Treasury. Hence, while this graph represents the 
federal government’s financial exposure to the MBS held by the Federal Reserve as part of the Federal Reserve’s 
balance sheet, there is an open question as to what agency of the federal government is ultimately bearing the risk 
entailed in holding these securities. In a May 2010 Report, as part of a larger review of the Federal Reserve’s 
actions during the financial crisis, CBO concluded that “Direct Purchases of Securities” (including MBS) of the 
Federal Reserve that had been made up to that time did not expose the federal government to any subsidy cost. This 
analysis was done on a risk-adjusted basis and implies that there was no risk of loss to the Federal Reserve from 
these MBS purchases. Treasury & Federal Reserve Purchase Programs for GSE and Mortgage-Related Securities, 
supra note 72, at 2-3; Congressional Budget Office, The Budgetary Impact and Subsidy Costs of the Federal 
Reserve 's Actions During the Financial Crisis (May 2010) (v/ww.cbo.gov/doc.cfm?index=] 1524&zz2=40793). 

The Federal Reserve total is comprised of the following: Term auction credit, Secondary credit, Seasonal 
credit, Term Asset-Backed Securities Loan Facility, Other credit extensions, Net portfolio holdings of Commercial 
Paper Funding Facility LLC, Central bank liquidity swaps. Primary dealer and other broker-dealer credit, Asset- 
Backed Commercial Paper Money Market Mutual Fund Liquidity Facility, Term facility, federal agency debt 
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II. Banks 

A. Capital Infusions and Bank Balance Sheets 
1. Summary of COP Reports and Findings 

Since banks are the principal actors in most financial systems and were at the center of 
many of Treasury’s TARP interventions, a substantial majority of the Panel’s reports addressed 
the banking sector in some fashion.*’ The six reports discussed in this section (II, A), however, 
predominantly addressed issues arising out of one of Treasury’s central strategies for the banking 
sector during the crisis: Treasury’s (and, as applicable, the Federal Reserve’s) focus on the health 
of bank balance sheets and Treasury’s attempts to foster bank stability through capital infusions 
in the form of equity investments.** The questions that the Panel raised in its first two reports, 
including the means for ensuring accountability and transparency from TARP recipients (such as 
the tracking of TARP funds) and the methods for the taxpayer to be fairly compensated for the 
risk they were taking, run solidly through the Panel’s reports on banks. 

a. Treasury as Investor and Recovery for the Taxpayer 

The Panel's reports on the banking sector have consistently focused on returns to the 
taxpayer from Treasury’s investments and the valuation of the assets received by Treasury for 
the equity investments it made. Prior to the first CPP repayments, the Panel addressed the 
problem of valuation broadly and published a report assessing Treasury’s investment to 


securities, mortgage-backed securities held by the Federal Reserve, Credit extended to American International 
Group, Inc., Net portfolio holdings of Maiden Lane 11 LLC, Net portfolio holdings of Maiden Lane 111 LLC, and 
Preferred interests in AIA Aurora LLC and ALICO Holdings LLC. Board of Governors of the Federal Reserve 
System, Data Download Program: Factors Affecting Reserve Balances (H.4. 1) (Instrument Used; Weekly Average) 
(Mar. 3, 201 1) (online at www.federalreserve.gov/releases/h41/201 10203/). The TARP total uses the amounts 
outstanding at the end of each month as reported on Treasury’s Monthly 105(a) Reports to Congress. The total 
amount committed under the HAMP and the SSFI/AIGIP is used rather than the outstanding amount in order to 
reflect more accurately theTARP’s assistance. U.S. Department of the Treasury, Monthly 105(a) Reports to 
Congress (Dec. 5, 2008-Feb. 10, 2011) (online at www.treasury.gov/initiatives/rtnancial-stability/briefing- 
room/reports/105/Pages/default.aspx). The FDiC total is comprised of the amounts outstanding under the 
Temporary Liquidity Guarantee Program (TLGP), the quarterly amounts outstanding on the Deposit Insurance 
Fund’s balance sheet for "liabilities due to resolutions” and "contingent liabilities: future failures,” and the FDIC’s 
exposure to the Bank of America and Citigroup asset guarantees. This figure represents the FDIC’s actual balance 
sheet holdings for “liabilities due to resolutions” and “contingent liabilities: future failures” in the third and fourth 
quarters of 2008; the first, second, third, and fourth quarters of 2009; and the first, second, and third quarters of 
2010, FDIC: DIF Income Statement, supra note 55; FDIC: Monthly Reports Related to the TLGP, supra note 61 . 

*■ For example, reports on small business lending and foreclosures and housing have important implications 
for banks’ health and the stability of the financial system in general. 

In Sections II. B and II. C, infra, this report discusses additional types of Treasury actions intended to 
foster bank stability. 
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determine whether the taxpayers had received a fair deal.*'* The February 2009 report provided a 
financial valuation and legal analysis of the terms of Treasury’s investment in the participating 
financial institutions and concluded that, partially because all investments were made on the 
same terms, Treasury paid substantially more for the assets it purchased under the TARP than 
their then-current market value.*^ While a legal analysis of the program concluded that one-size- 
fits-all terms aided speed and participation rates for the program,®^ the program design meant 
that Treasury could not address differences in credit quality or risk among institutions, or 
differences in their need for capital, by varying the terms of each investment. Insofar as the 
standard terms were set for strong institutions, they may have been too lenient for weaker 
institutions.*’ In its April 2009 report, the Panel continued to emphasize the need for a clear and 
well-explained strategy and transparent execution for Treasury’s TARP investments to improve 
public confidence in the program,** and broadly discussed valuations for the distressed assets in 
the financial sector and their relationship to government options.*^ 


Congressional Oversight Panel, February Oversight Report: Valuing Treasury's Acquisitions, at 2-1 1 
(Feb, 6, 2009) (online at cop.senate.gov/documents/cop-020609-report.pdf) (hereinafter “2009 Febniary Oversight 
Report”). 

” The Duff & Phelps analysis was done for the ten largest TARP transactions and compared the amount of 
the government’s investment with the value of the preferred stock and the warrants it received In return in each 
transaction. Since these were not publicly traded securities, the valuation had to make a variety of assumptions and 
make comparisons with a specific set of private deals. The study concluded that every time Treasury spent $100, it 
took back assets that were worth, on average, $66. This difference would equal a $78 billion shortfall for the $254 
billion spent on these deals. See Section Il.A.2 below for further analysis. 

The legal analysis study, performed by Timothy Massad and Catherina Celosse, found that the 
standardized documentation used by Treasury likely contributed to Treasury’s ability to obtain speed of execution 
and wide participation, both important program goals. 2009 February Oversight Report, supra note 84, at 40-50. At 
the time of this report, Mr. Massad was a corporate lawyer at a New York -based law firm. He took a leave of 
absence from the law firm in order to serve as special advisor to the Panel on a pro bono basis. Ms. Celosse acted as 
counsel for the Panel. 

The Panel’s ongoing concerns with respect to Treasury’s “one size fits all” approach are discussed 
further in Section n.A.2 below. 

Congressional Oversight Panel, April Oversight Report: Assessing Treasury 's Strategy: Six Months of 
TARP, at 7 (Apr. 7, 2009) (online at cop.sen3te.gov/documents/cop-040709-report.pdf) (hereinafter “2009 April 
Oversight Report”). 

Id. at 75-76, 
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Figure 9: Estimated Value and Subsidy Rates of Certain TARP Investments as of COP’s 
February 2009 Report’” 



f ■ ■ 1 

Face 

Value 

Total Estimated Value 

Purchase Program Participant 

Valuation 

Date 

Value 

Subsidy 

% 

$ 

Capital Purchase Program 






Bank of America Corporation 

10/14/08 

$15.0 

$12,5 

17% 

$2.6 

Citigroup, Inc. 

10/14/08 

25.0 

15.5 

38% 

9.5 

JPMorgan Chase & Co. 

10/14/08 

25,0 

20.6 

18% 

4,4 

Morgan Stanley 

10/14/08 

10.0 

5.8 

42% 

4.2 

Goldman Sachs Group 

10/14/08 

10.0 

7.5 

25% 

2.5 

PNC Financial Services 

10/24/08 

7.6 

5.5 

27% 

2.1 

U.S. Bancorp 

1 1/3/08 

6.6 

6,3 

5% 

0.3 

Wells Fargo & Company 

10/14/08 

25.0 

23.2 

7% 

1.8 

Subtotal 


124.2 

96.9 

22% 

27.3 

311 Other Transactions 


70.0 

54.6 

22% 

15.4 

1 SSFI & TIP 






i American International Group, Inc. 

11/10/08 

40.0 

14.8 

63% 

25.2 

1 Citigroup, Inc. 

11/24/08 

20,0 

10.0 

50% 

10.0 

1 Subtotal 


60.0 

24.8 

59% 

35.2 

i Total 



$254.2 

$176.2 

31% 

^ $78.0 


In June 2009, Treasury permitted (with the Federal Reserve’s approval), ten of the 
nation’s largest BHCs - representing more than one-third of the nation’s banking assets - to 
repay the financial assistance they received in October 2008.” The Panel’s July 2009 report on 
TARP repayments (including the repurchase of stock warrants) accordingly focused on whether 
the taxpayer was receiving maximum benefit from its investment in the TARP.’^ 

As part of its analysis, the Panel determined that because the warrants that accompanied 
the CPP funds represented the only opportunity for the taxpayer to participate directly in the 
increase in the share prices of banks made possible by public money, the price at which the 
warrants were sold was critical. As of July 2, 2009, 1 1 small banks had repurchased their 
warrants from Treasury for a total amount that the Panel estimated to be only 66 percent of its 
best estimate of their market value.’” However, at the time of this valuation. Treasury was just 

^ 2009 February Oversight Report, supra note 84, at 7. Note that Merrill Lynch was not included in the 
Duff & Phelps analysis because it did not exist as a standalone entity by February 2009. 

CPP recipients may only repay their funds if their regulator determines that the repayment will not 
jeopardize the entity’s capital position, and thus repayments must be approved. 

Congressional Oversight Panel, July Oversight Report: TARP Repayments, Including the Repurchase of 
Stock Warrants, at 3-4 (July 10, 2009) (online at cop.senate.gov/documents/cop-071009-report.pdf) (hereinafter 
“2009 July Oversight Report"). The Panel noted, however, that its own valuations did not include the liquidity 
discounts and other adjustments contemplated by Treasury, 

” Id at 7. 
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beginning its warrant repurchase program, and the Panel acknowledged that the prices paid 
might not be representative of future repurchases. Building on its February 2009 report, the 
Panel’s July 2009 report analyzed the contractual constraints governing Treasury’s TARP 
investments in the banks.*'* As in prior reports, the Panel emphasized that it was critical that 
Treasury make the repayment process - the reason for its decisions, the way it arrived at its 
figures, and the exit strategy from or future use of the TARP - absolutely transparent. 

b. Stability of the Banking System 

The health - or possible lack thereof - of a variety of banks, small and large, lay at the 
center of the financial crisis and significantly informed Treasury’s approach under the TARP. 
Thus, in a number of reports, the Panel focused on actions Treasury took to assess the health of 
financial institutions participating in the TARP, the impact of those actions on financial stability 
in general, and whether they contributed to market transparency. The Panel particularly focused 
on these issues in its June 2009 and August 2009 reports on the Federal Reserve’s and Treasury’s 
“stress tests” and on the impact of troubled assets on bank balance sheets, respectively. 

As described above in Section 1, in the first quarter of 2009 Treasury and the Federal 
Reserve announced that they would conduct stress tests of the 19 largest BHCs in the country, 
the vast majority of which were TARP recipients and which received the lion’s share of the CPP 
funds. Upon completion of the stress tests in May 2009, BHCs found to be in need of an 
additional capital buffer were given six months to raise the necessary capital. Accordingly, the 
Panel’s June 2009 report examined the first stress tests conducted by banking regulators on these 
BHCs.** The report focused on how effectively Treasury and the Federal Reserve conducted the 
stress tests, specifically reviewing the government’s economic assumptions, their methods of 
calculating bank capitalization, their release of information to the public, and whether the stress 
tests should be repeated in the future,** 

The Panel asked independent experts to review and evaluate the stress tests. These 
experts found the economic modeling used to conduct them to be generally soundly conceived 
and conservative based on the limited information available to them.’* However, the experts 

Id at 23. 

Congressional Oversight Panel, June Oversight Report: Stress Testing and Shoring Up Bank Capital at 
3-5 (June 9, 2009) (online at cop. senate. gov/documents/cop-060909-report, pdf) (hereinafter “2009 June Oversight 
Report”). Treasury and the Federal Reserve Board had announced in early February 2009 that they would conduct 
comprehensive and simultaneous reviews of the nation’s largest BHCs - those with more than $100 billion in assets 
- to determine their ability to remain well capitalized if the recession were to lead to deeper than expected losses. 
The effort, called the Supervisory Capital Assessment Program (SCAP), has been referred to more informally as the 
“stress tests.” 

To help make these assessments of the stress tests and review the stress test methodology, the Panel 
engaged two internationally renowned experts in risk analysis. University of California at Berkeley Professors Eric 
Talley and Johan Walden. 

2009 June Oversight Report, supra note 95, at 50. 
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cautioned that the stress tests did not model BHC performance under “worst case” scenarios, and 
as a result did not project the capital necessary to prevent banks from being stressed to near the 
breaking point. Most important, the expert study stated that the primary issue with the stress test 
process was the program’s lack of “transparency to outsiders and replicability of its results.”’* In 
the report, the Panel concluded that while the stress tests had a positive short-term effect on the 
markets, they did not address the question as to whether the values shown on bank balance sheets 
for certain classes of assets were too high; by restricting themselves to a two-year timeframe, 
their conclusions did not take into account the possibility that the asset values assumed 
(particularly for so-called troubled assets), may overvalue bank assets to the extent that those 
liabilities result in losses after 2010.” Thus, although the release of these stress test results had a 
positive effect on the market, it was not clear that the banks were fully healthy. 

In its August 2009 report, the Panel revisited bank balance sheets in analyzing the 
potential risks troubled assets may present in the future and assessed Treasury’s strategy for 
removing these assets from bank balance sheets.'** In this context, the Panel has noted that a 
continuing uncertainty in the financial markets was whether the troubled assets that remain on 
banks’ balance sheets could again become the trigger for instability.'*" The Panel found that ten 
months after the TARP was signed into law, substantial troubled assets remained on banks’ 
balance sheets but that it was difficult to assess the full scope of the problem because of 
insufficient disclosure by the banks. In light of this finding, the Panel analyzed Treasury’s 
program to remove these assets from banks’ balance sheets, which was the Public-Private 
Investment Program (PPIP), and concluded that there was much uncertainty as to whether the 
PPIP would jump-start the market for troubled securities.'"^ The Panel concluded that the future 
performance of the economy and the performance of the underlying loans, as well as the method 
of valuation of the assets, were critical to the continued operation of the banks. 

2009 June Oversight Report, supra note 95, at 43. 

” 2009 June Oversight Report, supra note 95, at 50. 

Congressional Oversight Panel, August Oversight Report: The Continued Risk of Troubled Assets, at 6 
{Aug. 1 1, 2009) (online at cop.senate.gov/documcnts/cop-081 t09-report.pdf| (hereinafter “2009 August Oversight 
Report”). 

Id at 62. 

For details regarding the Public-Private Investment Program (PPIP), see U.S. Department of the 
Treasury, Legacy Securities Public-Private Investment Program: Program Update - Quarter Ended December 3 /, 
2010, at 3 (Jan. 24, 201 1) (online at www.treasury.gov/initiatives/financial-stability/investment-programs/ppip/s- 
ppip/Documents/ppip-%2012-10%20vFinal.pdf) (hereinafter “Treasury’s Legacy Securities Public-Private 
Investment Program: Program Update"). The PPIP, announced on March 23, 2009, was designed to allow banks 
and other financial institutions to shore up their capital by removing troubled assets from their balance sheets by 
creating public-private investment funds financed by private investors, whose capital contributions were to be 
matched dollar-for-dollar by Treasury using TARP funds. Treasury initially pledged up to $30 billion for the PPIP, 
but the fund managers did not raise sufficient private sector capital for Treasury’s combination of matching funds 
and debt financing to reach that amount. Therefore, Treasury’s total obligation is limited to $22.4 billion (which 
includes $22.1 billion for active public-private investment funds and $356.3 million disbursed to TCW, which has 
been repaid). For an update on the PPIP as of December 31, 2010, see id. at 5. 
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The August 2009 report also addressed differences between smaller and larger banks, 
discussed more fully below: in particular, the Panel was concerned about the impact of troubled 
assets on small banks, whose troubled assets are generally whole loans that could not be sold 
under the PPIP’s terms, In addition, the report noted that small banks were and remain far 
more exposed to commercial real estate (CRE) loans and, unlike the larger financial institutions, 
are not stress tested by Treasury and the Federal Reserve. 

c. Ongoing Risks for Smaller Banks 

One of the recurring themes in the Panel’s reports has been the different effects of 
Treasury’s TARP programs on banks of different sizes. Smaller and larger banks have different 
types of exposures and focus on different assets in the banking sector. Accordingly, one-size- 
fits-all programs do not always have comparable effects on smaller and larger banks. 

As an example, smaller banks lend to CRE ventures at much greater rates than larger 
banks. Smaller banks are therefore significantly exposed to one of the sectors in the economy 
that has been very hard-hit during and since the crisis. In this context, the Panel examined the 
effects of CRE loans on smaller banks in detail in its February 2010 report. The Panel expressed 
concern that a wave of CRE loan losses over the next four years could jeopardize the stability of 
many banks, particularly community banks.’”'' CRE loans made over the last decade - for retail 
properties, office space, industrial facilities, hotels and apartments - totaling $1.4 trillion will 
require refinancing in the period 2011 through 2014. The report noted that nearly half of those 
CRE loans are “underwater,” meaning the borrower owes more on the loan than the underlying 
property is worth. While these problems have no single cause, the loans made at the peak of the 
real estate market are most likely to fail. 

In its evaluation of the effect of CRE exposures, the Panel stated that “a significant wave 
of commercial mortgage defaults would trigger economic damage that could touch the lives of 
nearly every American.” The failure of commercial properties creates a downward spiral of 
economic contraction: job losses; deteriorating store fronts, office buildings and apartments; as 
well as the failure of the banks serving those communities. Acknowledging that not every bank 
can or should be saved, the Panel noted that because community banks play a critical role in 
financing the small businesses that could help the American economy create new jobs, their 
widespread failure could disrupt local communities, undermine the economic recovery, and 
extend an already painful recession. 


As noted in the discussion of the Panel’s small business lending report. Section III.A.S.d, infra, the PPIP 
can therefore be assumed to have had very little effect on small business lending since it had little effect on the 
balance sheets of the banks that are disproportionately engaged in such lending. 

Congressional Oversight Panel, February Oversight Report: Commercial Real Estate Losses and the 
Risk to Financial Stability, at 2 {Feb. 10, 2010) (online at cop.senate.gov/documents/cop-021 1 lO-report.pdf) 
(hereinafter “2010 February Oversight Report”). 


43 



79 


In July 2010, continuing its examination of stresses on smaller banks, and emphasizing 
problems with one-size-fits-all programs, the Panel published a comprehensive report on small 
banks in the CPP and addressed issues beyond the continued risk posed by CRE assets. The 
Panel’s main conclusion was that because of the CPP’s “one-size-fits-all” repayment terms, large 
banks had been much better served by the program than smaller institutions. In fact, the Panel 
concluded that small banks might find it difficult or impossible to exit the program, particularly 
if the banking sector remained weak.‘°^ As discussed earlier. Treasury provided capital to banks 
participating in the CPP under a single set of repayment terms designed at the outset of the 
program. Of the 19 American banks with more than $100 billion in assets, 17 participated in the 
CPP, receiving 81 percent of the total CPP funds. Money was made available to many of these 
large banks in only a matter of weeks, in some cases even before the banks applied for the funds. 
As of July 2010, 76 percent of these large banks had already repaid taxpayers, and the healthier 
banks were reporting record profits. However, the July 2010 report noted that by contrast, of the 
7,891 banks with assets of less than $100 billion, only 690 received funds from CPP, and less 
than 10 percent of those banks had repaid their loans. Those banks experienced a longer and 
more stringent evaluation to receive the funds, and many are still struggling to meet their 
obligations to the taxpayer,'*”’ The Panel also stated that the CPP could have the potential to 
contribute to an already ongoing trend towards concentration in the financial sector and analyzed 
the potential negative consequences of such a trend.'®^ 


Congressional Oversight Panel, July Oversight Report: Small Banks in the Capital Purchase Program, 
at 3 (July 14, 2010) (online at cop,senate.gov/documents/cop-071410-report,pdft (hereinafter “2010 July Oversight 
Report”). 

Id. at 3. 

’J” Id. at 56 (“This increase in concentration could potentially have the ancillary, and likely unpopular, 
effect of reducing competition and giving the remaining banks a freer hand in setting terms for their depositors, 
possibly resulting in higher fees and more restrictions on account holders. Individuals and families with smaller 
accounts may receive diminished customer service, and smaller businesses are likely to suffer as well. Moreover, 
the limited systemic effect of small banks belies the critical role they can play in local economies.”). 


44 



80 


Figure 10: Concentration of Bank Assets, by Size (2007-2010)'®* 
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In its conclusions, the Panel questioned whether the participation of small banks in the 
CPP had advanced Treasury's broader aims for the program. These CPP-participant small banks 
comprised too small a share of the banking sector to be systemically significant, and therefore 
their participation was and remains unlikely to contribute to financial stability. In addition, the 
Panel stated that there was very little evidence to suggest that the CPP led small banks to 
increase lending, which was the other initial goal of the program.'®® According to the Panel’s 
May 2010 report on small businesses, the inability of smaller banks to provide credit was also 
problematic because between 2008 and 2009 Wall Street banks’ small business loan portfolios 
fell by 9,0 percent, more than double the 4.1 percent decline in their entire lending portfolios."® 


Data compiled using the FDIC’s Statistics on Depository Institutions. Four asset categories were 
created in order to facilitate a snapshot of the industry at the end of each financial quarter. Federal Deposit 
Insurance Corporation, Statistics on Depository Institutions (Instrument: Total Assets) (online at 
www3.fdic.gov/sdi/) (accessed Mar. 3, 2011). 

See Section III for additional discussions on the consequences of these ongoing problems for small 
businesses and the economy. 

' Congressional Oversight Panel, May Oversight Report: The Small Business Credit Crunch and the 
Impact of the TARP, at 3 (May 13, 2010) (online at cop.senate.gov./documents/cop-05 1310-report.pdf) (hereinafter 
“2010 May Oversight Report”), in addition, the Panel noted in its July report that “neither Treasury nor federal 
financial regulators have pushed big banks to deploy their TARP funds in lending to consumers, small businesses, 
and smaller banks to ‘unfreeze’ the financial markets the way they have pushed small banks. This may be in part 
because the larger institutions have largely exited, and therefore are not subject to the public pressure arising from 
the lingering credit crunch.” 2010 July Oversight Report, xu/tra note 105, at 48. 
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2. Panel Recommendations and Updates 

Over the course of the last two years, in evaluating Treasury’s capital infusion programs 
and approaches to bank balance sheets, the Panel has provided Treasury with a series of specific 
recommendations targeted towards particular programs. These recommendations are detailed 
below, and as individual and detailed as they may be, the recommendations share common 
themes. The Panel’s recommendations have constantly included calls for greater transparency 
and accountability as well as suggested program changes that would improve the government’s 
financial stabilization effort and protect the taxpayer’s investments in the banking sector." ' 

a. Risk Assessments/Stress Tests 

Accurately assessing the economic viability of the banks was critical to instilling public 
trust in our financial markets. Accordingly, the Panel recommended several steps that were 
geared towards reducing the risk of the banks’ returning to instability and improving market 
confidence. In both the June 2009 and August 2009 reports, the Panel advocated that Treasury 
and the Federal Reserve repeat the stress tests if the adverse scenario assumptions 
(unemployment, GDP, and housing prices) of the original stress tests had been exceeded.' " 
Specifically, the Panel noted the possibility that the actual unemployment rate average for 2009 
would exceed the one used in the more adverse scenario."^ The Panel also suggested that stress 
testing should be a regular feature of the 19 largest BHCs’ examination cycle as long as an 
appreciable amount of troubled assets remain on their books, economic conditions do not 
substantially improve, or both,"'' In addition, the Panel stated that between supervisory stress 
tests, the 19 stress-tested BHCs should be required to run internal stress tests, according to 
supervisory guidance, and to submit those results as part of their ongoing supervisory 


'"in connection with its evaluation of Treasury’s investments in banks, the Panel has also expressed 
continuing concerns with moral hazard associated with the TARP investments, which are detailed in Section IX, 
below. 

2009 June Oversight Report, supra note 95, at 48-49; 2009 August Oversight Report, supra note 100, at 

61-62. 

The adverse economic assumptions for the unemployment rate were 8.9 percent for 2009 and 10,3 
percent for 2010. The actual unemployment rates for those years were 9.3 percent for 2009 and 9.6 percent for 
2010. 2009 June Oversight Report, supra note 95, at 5, 17; BLS: Unemployment Rate, supra note 23. Afterthe 
June 2009 report, the Panel questioned Secretary Geithner at a hearing and engaged in correspondence with him 
regarding the assumptions (including the unemployment assumptions) and the relative weight of the assumptions 
used in the stress tests without, however, receiving substantial additional clarity. See Congressional Oversight 
Panel, Testimony of Timothy F. Geithner, secretary, U.S. Department of the Treasury, Transcript: COP Hearing 
with Treasury Secretary Timothy Geithner, at 33 (Sept. 10, 2009) (online at cop.senate.gov/documents/transcript- 
091009-geithner.pdf); Letter from Elizabeth Warren, chair. Congressional Oversight Panel to Timothy F. Geithner, 
secretary, U.S. Department of the Treasury (Sept. 15, 2009) (online at cop.senate.gov/documents/cop-100909- 
report-correspondence.pdf); Letter from Timothy F, Geithner, secretary, U.S. Department of the Treasury to 
Elizabeth Warren, chair. Congressional Oversight Panel (Dec. 10, 2009) (online at cop.senate.gov/documents/cop- 
0 1 1 4 1 0-report-correspondence.pdf). 

2009 June Oversight Report, supra note 95, at 48-49, 
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examinations.' Finally, the Panel encouraged regulators to use stress tests on an ad hoc basis 
for all banks or BHCs as circumstances, including the banks’ business mix, dictated."^ 

Although the stress tests are being repeated,"’ not all of the Panel’s concerns regarding 
bank stability have been assuaged. For instance, neither Treasury nor the banking regulators 
have made stress testing a regular part of the bank examination process yet, although under the 
Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (Dodd-Frank Act) the 
Federal Reserve must conduct and publish a summary of the results of annual stress tests for 
systemically important financial institutions."® Furthermore, Secretary of the Treasury Timothy 
F. Geithner has stated that he expects public disclosure of stress testing will become a regular 
part of bank supervision."^ The Dodd-Frank Act has also made broader changes to the 
regulatory landscape, including requiring that regulators establish minimum capital leverage 
levels for the banks and other relevant financial institutions.'^'^ 


2009 June Oversight Report, supra note 95, at 48-49. 

' 2009 June Oversight Report, supra note 95, at 48-49. 

' Board of Governors of the Federal Reserve System, Revised Temporary Addendum to SR Letter 09-4: 
Dividend Increases and Other Capital Distributions for the 1 9 Supervisory Capital Assessment Program Bank 
Holding Companies (Nov. 1 7, 20 1 0) (online at 

WWW. federalreserve.gov/newsevents/press/bcreg/bcreg20101 1 17bl.pdf) (hereinafter “Fed Addendum to SR Letter 
09-4”). 

12 U.S.C. §5365(i). The Federal Reserve has yet to implement this regulation or to release information 
on the extent to which it will disclose the results of the latest round of stress tests or those tests which will be 
performed in accordance with the Dodd-Frank Act Wall Street Reform and Consumer Protection Act of 2010 
(Dodd-Frank Act). The Federal Reserve lists the stress requirements under the Dodd-Frank Act as initiative that it 
plans to implement between April and June of 201 1. See Board of Governors of the Federal Reserve System, 
Implementing the Dodd-Frank Act: The Federal Reserve Board's Role: Initiatives Planned: April to June 201 1 
(online at www, federalreserve.gov/newsevents/refomi_mllestones201 104.htm) (accessed Mar, 1 1, 201 1). 

Congressional Oversight Panel, Testimony of Timothy F. Geithner, secretary, U.S. Department of the 
Treasury, Transcript: COP Hearing with Treasury Secretary Timothy Geithner (Dec. 16, 2010) (publication 
forthcoming) (online at cop.senate.gov/hearings/library/hearing- 12161 0-geithner.cfm) (hereinafter “Geithner 
Testimony to the Panel”) (“I am very confident that a regular part of risk management and supervision in the future 
for our system will be regular public disclosure of stress tests by major institutions.”). 

12 U.S.C. §5371. The question of the level of capita! leverage requirements remains a much debated 
issue among policymakers and academics. At the Panel’s March 4, 201 1 hearing, there was a consensus among 
economists across the political spectrum that the capital requirements should be more stringent than those required 
under Basel 111 and those that could be required under the Dodd-Frank Act. However, the economists still disagreed 
on the exact level that a bank should hold, with one economist suggesting that it should start at 10 percent and 
increase towards 20 percent based on the size of the bank and another economist indicating that a 40 or 50 percent 
capital requirement would not be unreasonable. Congressional Oversight Panel, Testimony of Allan H, Meltzer, 
Allan H. Meltzer University Professor of Political Economy, Carnegie Mellon University, COP Hearing on the 
TARP's Impact on Financial Stability (Mar. 4, 2011) (publication forthcoming) (online at 

cop.senate.gov/hearings/library/hearing-03041 1-final.cfm) (“I would raise the requirement to say that for every - 
that after a minimum size to protect community banks, you start to phase in capital requirements which start at 10 
percent and increase as the size of the bank increases so that it’s 1 1, 12, 13, going up toward 20, so that the largest 
banks will be paying what they were paying in the 1920’s.”); Congressional Oversight Panel, Testimony of Simon 
Johnson, Ronald A. Kurtz (1954) Professor of Entrepreneurship, MIT Sloan School of Management, and senior 
fellow, Peterson institute for International Economics, COP Hearing on the TARP 's Impact on Financial Stability 
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b. Program Changes 

For several of its program-centered recommendations, the Panel focused on stresses 
particular to smaller banks. In the August 2009 report, the Panel noted that Treasury must be 
prepared to turn its attention to small banks in crafting solutions to the growing problem of 
troubled whole loans. As discussed above, those banks also face special risks with respect to 
problems in the CRE loan sector. The Panel believed that Treasury should implement programs 
to ensure the viability of smaller banks. One such example was for Treasury and the banking 
regulators to extend the methodology and capital buffering involved in the stress tests to the 
nation’s smaller banks on a forward-looking basis.'^’ 

Similarly, in the July 2010 report, the Panel’s recommendations focused on the 
potentially long timeframe and the increased uncertainty of CPP investments in smaller banks. 
Banks with more than $100 billion in assets have returned to profitability while smaller banks, 
which (among other things) have more significant CRE exposure, continue to struggle 
financially and are now struggling to meet their obligations to taxpayers. To deal with CPP 
investments In smaller banks, the Panel’s July 2010 report recommended that Treasury articulate 


(Mar. 4, 201 1) (publication forthcoming) (online at cop.senate.gov/hearings/library/hearing-03041 1-final. cfm) 
(hereinafter “Simon Johnson Testimony to the Panel”) (“Gene Fama suggests, and I actually agree with him, we 
should be looking at capital requirements closer to 40 or 50 percent. This is - this is just the percent of the assets 
financed with equity. ...”). 

2009 August Oversight Report, supra note 100, at 62. 

During a discussion of Treasury’s ability to exit CPP at the Panel’s March 4, 201 1 hearing, Acting 
Assistant Secretary for Financial Stability Timothy Massad indicated that Treasury was concerned with small banks 
and there was still work to be done to help their recovery. Congressional Oversight Panel, Testimony of Timothy G, 
Massad, acting assistant secretary for the Office of Financial Stability, U.S, Department of the Treasury, Transcript: 
COP Hearing on the TARP 's Impact on Financial Stability (Mar. 4, 20 1 1 ) (publication forthcoming) (online at 
cop.senate.gov/hearings/library /hearing-0304 11 -fmal.cfm) (hereinafter “Massad Testimony to the Panel”) (“We’ve 
made a lot of progress, but we still have more work to do. And in particular with respect to our small banks, their 
path to recovery has been a little harder, And we need to continue to work with them on that.”). In discussing 
stresses on smaller banks in the context of the CPP, however, the Panel noted that economic stability and a 
strengthened banking sector would help alleviate some of the difficulties facing various TARP recipients and 
Treasury. For example, if the banking sector strengthens and becomes a more attractive investment, all banks, but 
particularly smaller banks, may have an easier time repaying their CPP funds. If the economy recovers more 
generally, then commercial real estate (CRE) may weigh less on bank balance sheets and smaller banks may 
experience healthier balance sheets as a result. Similarly, if Treasury holds CPP-related warrants in a company, and 
the common stock value of that institution is greater than the strike price of its warrants, those warrants have a 
greater value since they can be exercised and immediately reap a profit. The strike price, or the fixed price that a 
holder must pay to exercise their option (warrant) to purchase a company’s stock, for the warrants Treasury received 
as part of its TARP investment, were established by averaging the common stock price during the twenty days prior 
to TARP assistance being provided. U.S. Department of the Treasury, Warrant Disposition Report, at 3 (June 30, 
2010) (online at www.treasury.gov/initiatives/financial-stability/briefing- 

room/reports/other/DocumentsOther/TARP_WRRTDISP_80310.pdf) (hereinafter “June 2010 Warrant Disposition 
Report”). 

2010 July Oversight Report, supra note 105, at 5, 33. Of the smaller banks in the CPP, approximately 

1 6 percent have repaid their CPP funds. Many have no clear path for repaying their CPP investment and exiting the 
program in the near future, if at all. 
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and determine options for the illiquid portions of its portfolio, such as warrants that are too small 
to be listed on an exchange, including bundling or pooling investments if that makes them more 
attractive to investors,'^'' The Panel went on to suggest that Treasury both articulate clear 
measures for risk-testing its own portfolio and aggressively exercise its shareholder rights, such 
as appointing directors in those banks that have missed the requisite number of dividends or 
payments, in order to protect the taxpayers’ investment and maintain market discipline, In 
addition, the Panel recommended that for the banks that Treasury’s asset manager believed were 
in need of additional capital, Treasury should retain or create a workout team that will swiftly 
negotiate a deal.'^* Treasury has announced that it has exercised some of its shareholder rights 
and has observers attending board meetings at 3 1 banks; however, if Treasury has adopted any of 
these other recommendations, it has not announced them publicly.'^’ 

c. Particular Stresses on Smaller Banks 

In connection with its concerns about the risks that distressed CRE loans pose to smaller 
banks, the Panel has continued to monitor the sector.'^* In its most comprehensive discussion of 
the problem, the February 2010 report, the Panel noted that there were no easy solutions to the 
risks CRE may pose to the financial system. Although it endorsed no specific proposals, the 
Panel identified a number of possible interventions to contain the problem until the CRE market 
could return to health. The Panel indicated that government cannot and should not keep every 
bank afloat, but neither should it turn a blind eye to the dangers of unnecessary bank failures and 
their impact on communities.'^’ 

Since the release of the February 2010 report, CRE continues to threaten the economic 
viability of banks, particularly smaller banks. There is approximately $3.2 trillion of outstanding 
debt associated with CRE loans, with a significant concentration of that debt centered in smaller 
banks. Over the next two years over $1 trillion of that debt will come to maturity.'^' In 

2010 July Oversight Report, supra note 105, at 61. 

2010 July Oversight Report, supra note 105. at 61. 

2010 July Oversight Report, supra note 105, at 61. 

See Section Il,A.2.d for a more detailed description of the board observers. 

Specifically, the Panel has held three hearings and released one report specifically dedicated to CRE 
issues. See 2010 February Oversight Report, supra note 104; Congressional Oversight Panel, COP Hearing on 
Commercial Real Estate 's Impact on Bank Stability (Feb. 4, 2011) (online at 

cop.senate.gOv/hearings/library/he3ring-02041 l-cre.cfm); Congressional Oversight Panel, COP Atlanta Field 
Hearing on Commercial Real Estate (Jan. 27, 2010) (online at cop.senate.gov/hearings/library/hearing-012710- 
atlanta.cfm); Congressional Oversight Panel, COP Field Hearing in New York City on Corporate and Commercial 
Real Estate Lending (May 28, 2009) (online at cop.senate.gov/hearings/library/hearing-052809-newyork.cfm). 

2010 February Oversight Report, supra note 104, at 138. 

Congressional Oversight Panel, Written Testimony of Patrick M. Parkinson, director. Division of 
Banking Supervision and Regulation, Board of Governors of the Federal Reserve System, COP Hearing on 
Commercial Real Estate ’s Impact on Bank Stability, at 3-5 (Feb. 4, 201 1) (online at 

cop. senate. gov/documents/testimony-02041 l-parkinson.pdf) (hereinafter “20 1 1 COP Hearing on CRE Impact on 
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February 2010, the Panel reported that losses on these loans for commercial banks alone could 
total $200 billion to $300 billion for 2011 and beyond.'^^ However, Chairman Bemanke recently 
indicated that many of the worst fears about the CRE market do not seem to be coming to 
fruition,'’^ In pursuit of information as to the degree of risk that the CRE market poses to 
economic recovery, the Panel held a hearing on February 4, 201 1. The hearing focused in 
particular on CRE’s impact on bank stability. Though there were indicators of price stabilization 
in some key markets, issues related to commercial real estate continue to cause problems for the 
banking sector and are the main reason for recent bank failures. Sandra Thompson, director of 
the Division of Supervision and Consumer Protection at the FDIC, indicated that it could take 
time to sort out the CRE market through restructuring and for loans that cannot be modified, 
“prompt loss recognition and restructuring, painful as it may be, is needed to lay the foundation 
for recovery in CRE market.”'^^ The Panel stated that until Treasury and the bank supervisors 


Bank Stability") (“Notably, CRE concentrations are not a significant issue at the largest banks. Among banks with 
total assets ofSIO billion or more, 10 percent had CRE concentrations. In contrast, one-third of ail banks with assets 
betweenSl billion and $10 billion had CRE concentrations. For banks with less than $ I billion in assets, 
approximately 1 7 percent had CRE concentrations.”). See also Congressional Oversight Panel, Written Testimony 
of Matthew Anderson, managing director, Foresight Analytics, COP Hearing on Commercial Real Estate 's Impact 
on Bank Stability, at 1, 3 (Feb. 4, 201 1) (online at cop.senate.gov/documents/testlmony>0204 1 1 -anderson.pdf) 
(“Approximately two-thirds of CRE debt is held by banks with less than $ 1 00 billion in total assets.”). 

2011 COP Hearing on CRE Impact on Bank Stability, note 130, at 5 (“Approximately one-third of 
all CRE loans (both bank and non-bank), totaling more than $ I trillion, are scheduled to mature over the next two 
year”). See also Morgan Stanley, CMBS Market Insights CRE Debt Markets: Challenges and Opportunities, at 1 
(Dec. 6, 2010) (online at cop.senate. gov/documents/testimony-02041 1 -parkus.pdf) (“nearly $1.4 trillion of 
commercial real estate loans maturing over the next three years”). 

2010 February Oversight Report, supra note 104, at 2, 38, 102. 

Senate Committee on Banking, Housing, and Urban Affairs, Testimony of Ben S. Bernanke, chairman, 
Board of Governors of the Federal Reserve System, Transcript: The Semiannual Monetary Policy Report to the 
Congress {Mar. I, 201 1) (publication forthcoming) (online at 

banklng.senate.gov/pubiic/index.cfm?FuseAction=Hearings.Hearing&Hearing_ID-9ff8158e-fc56-495b-aa5b- 
e957b981da96) (“I would say overall that some of the worst fears about commercial real estate seem not to be 
coming true, that there is some stabilization of vacancy rates and prices and so on in this - in this market. That 
being said, there’s still a lot of, as you say, a lot of properties that are going to have to be refinanced and probably 
some losses the banks are still going to have to take. So it’s still certainly a risk to the financial system, but it does 
seem to be looking at least marginally better than we were fearing six months ago.”). 

Congressional Oversight Panel, Testimony of Patrick M. Parkinson, director, Division of Banking 
Supervision and Regulation, Board of Governors of the Federal Reserve, Transcript: COP Hearing on Commercial 
Real Estate's Impact on Bank Stability {Veb. 4, 201 1) (publication forthcoming) (online at 
cop. senate. gov/hearings/library/hearing-02041 1-cre.cfm) (“CRE-related issues also present ongoing problems for 
the banking industry, particularly for community and regional banking organizations. Losses associated with CRE, 
particularly residential construction and land development lending, have been the dominant reason for the high 
number of bank failures since the beginning of 2008.”). 

Congressional Oversight Panel, Testimony of Sandra Thompson, director, Division of Supervision and 
Consumer Protection, Federal Deposit Insurance Corporation, Transcript: COP Hearing on Commercial Real 
Estate 's Impact on Bank Stability (Feb. 4, 201 1) (publication forthcoming) (online at 

cop.senate.gov/hearings/library/hearing-02041 1-cre.cfm) (“Distressed CRE loan exposures take time to work out, 
and in some cases require restructuring to establish a more realistic and sustainable repayment program. Some loans 
may not be able to be modified and must be written off. This process of prompt loss recognition and restructuring. 
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address forthrightly and transparently the threats facing the CRE markets - and the potential 
impact that a breakdown in those markets could have on local communities, small businesses, 
and individuals - the financial crisis will not end.'^* 

As summarized in the July 2010 report, many smaller banks face balance sheet pressures 
in what remains a pervasively uncertain market. Faced with these pressures, however, smaller 
banks do not necessarily have the options for capital-raising available to larger banks. In 
particular, smaller banks have more difficulty accessing capital than larger banks for many 
reasons, among them that equity capita! markets are more costly for smaller banks due to fixed 
costs associated with transactions; they are often too small to interest private equity funds; and 
their traditional investors, who tend to be locally based, might be unwilling to part with capital 
during difficult economic times.'” 

d. Transparency and Accountability 

Transparency is essential because it facilitates accountability and instills confidence in 
and increases credibility of the decisions of Treasury and the Federal Reserve - all of which are 
necessary and critical for proper management of the taxpayers’ involvement in the financial 
sector rescue. The Panel has emphasized the need for transparency in the operation and 
administration of the TARP since its first report. In that report, the Panel first asked whether 
Treasury knew what TARP recipients were doing with the money they had received from the 
government.'^® In the context of Treasury’s bank capita! programs, the Panel stressed the need 
for transparency in the administration of both the stress tests and the CPP and has made calls 
more generally for release of additional data from recipients of TARP funds. 

Stress Tests. In the June 2009 report, the Panel suggested that additional information on 
the results of the stress tests needed to be in the public domain, including the results under the 
“baseline” economic scenario, or at least an explanation if Treasury and the Federal Reserve 
decided not to release that data. Furthermore, the Panel advocated for the release of more 
extensive data on the stress test results, for instance, more granular details on estimated losses by 
sub-categories. The Panel noted that this additional information would improve the transparency 


painful as it may be, is needed to lay the foundation for recovery in CRE market. At the same time, it must be 
recognized that many institutions with CRE concentrations have weathered the financial crisis.”). 

'^^2010 February Oversight Report, supra note 104, at 139. 

2010 July Oversight Report, supra note 105, at 24-25. 

Congressional Oversight Panel, December Oversight Report; Questions About the $700 Billion 
Emergency Economic Stabilization Funds, at 1 1-12 (Dec. 10, 2008) (online at frwebgate.access.gpo.gov/cgi- 
bin/getdoc.cgi?dbname=l I0_cong_senate_committee_j3rints&docid-f:45840.pdf) {‘if the funds committed under 
TARP have an intended purpose and are not merely no-strings-attached subsidies to financial institutions, then it 
seems essential for Treasury to monitor whether the funds are used for those intended purposes. Without that 
oversight, it is impossible to determine whether taxpayer money is used in accordance with Treasury’s overall 
economic stabilization strategy. Treasury cannot simply trust that the financial institutions will act in the desired 
ways; it must verity.”). 
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of the process and increase confidence in the robustness of the testsJ^^ The Panel also 
recommended that Treasury and the Federal Reserve publicly track the status of its stress tests’ 
macro-economic assumptions, including unemployment, GDP, and housing price assumptions.'"*^ 

Since the June 2009 report, there has not been significantly more information released 
regarding the results of the May 2009 stress tests. In November 2010, the Federal Reserve 
announced a second round of stress testing for SCAP banks. The Federal Reserve requested 
that by January 7, 201 1 these banks file a comprehensive capital plan detailing their ability to 
absorb losses over the next two years and to comply with new banking industry capital rules. 
Although Secretary Geithner stated that disclosure of stress test results is an effective 
supervisory approach,'"*^ unlike the May 2009 stress tests the results of the Federal Reserve’s 
regulatory review will not be made public.*'*"' Similarly, in August 2009, the Panel suggested 
that Treasury and relevant government agencies work together to move financial institutions 
toward sufficient disclosure of the terms and volume of troubled assets on banks’ books so that 
markets can function more effectively.*'*^ To date, this has not occurred, 

CPP. The Panel has continually advanced recommendations aimed at fostering 
transparency in the CPP. In the June 2009 report, the Panel urged Treasury to increase 
transparency in the CPP repayment process; including a recommendation that Treasury disclose 


2009 June Oversight Report, supra note 95, at 49. 

2009 June Oversight Report, supra note 95, at 48-49. 

In November, the Federal Resen’e announced that nine of the ten bank holding companies that needed to 
raise or improve the quality of their capital under the stress tests had done so and at the time they had sufficient 
capital to meet their capital requirements under the stress tests. Federal Reserve Announcement on the Supervisory 
Capital Assessment Program, supra note 79 (“The Federal Reserve Board on Monday said that 9 of the 10 Bank 
Holding Companies (BHCs) that were determined in the Supervisory Capital Assessment Program (SCAP) earlier 
this year to need to raise capital or improve the quality of their capita! to withstand a worse-than-expected economic 
scenario now have increased their capital sufficiently to meet or exceed their required capital buffers. The one 
exception, GMAC, is expected to meet its remaining buffer need by accessing the TARP Automotive Industry 
Financing Program, and is in discussions with the U.S. Treasury on the structure of its investment.”); Fed 
Addendum to SR Letter 09-4, supra note 1 1 7. 

Fed Addendum to SR Letter 09-4, supra note 1 1 7. 

Geithner Testimony to the Panel, supra note 1 19 (stating that disclosure is a “remarkably effective 
approach, because it allowed these firms to go out and raise a lot of capital much earlier”). 

In addition, under the Dodd-Frank Act, financial institution regulators will be required to perform stress 
tests for financial companies with over $ 1 0 bi llion in assets for which they are the primary regulator. Those findings 
will then be reported to the Federal Reserve. The Dodd-Frank Act will not cover any financial institution with 
assets of below $10 billion or which is a state chartered institution. Under rules to be accepted within 18 months of 
the enactment of the Dodd-Frank Act, any financial company with a primary federal regulator that has over $ 1 0 
billion in assets must conduct an annual stress test and report the results to the Federal Reserve. In addition, BHCs 
and non-bank financial Companies with assets in excess of $50 billion must conduct semi-annual stress tests, At 
systemicaily important BHCs and non-bank financial companies, the Federal Reserve must conduct annua! stress 
tests using at least three scenarios of increasing adversity. 12 U.S.C. §5365(i). 

2009 August Oversight Report, supra note 100, at 61-62. 
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information on the criteria for repayment eligibility, the approval process, and the process for 
valuation and repurchase of warrants. The Panel further suggested that the relationship of the 
stress test results to CPP repurchases should be completely transparent,'"'* The Panel reiterated 
many of these recommendations in the July 2009 report about warrant dispositions, emphasizing 
that Treasury should negotiate the disposition of the warrants in a manner that is as transparent 
and fully accountable as possible. The Panel noted that Treasury and the Federal Reserve 
must explain fully and clearly to the public the reasons for approval for repayment of financial 
assistance. The Panel also stated that Treasury must be transparent about the way warrants are 
valued, and clearly set forth the exit strategy for, or future use of, the TARP, including how it 
proposed to use repaid TARP funds.'"'* Specifically, the Panel recommended that Treasury 
promptly provide written reports to the American taxpayer analyzing the fair market value 
determinations for any warrants either repurchased by a TARP recipient from Treasury or sold 
by Treasury through an auction, and that Treasury disclose the rationale for its choice of an 
auction or private sale.'"'’ Furthermore, in December 2009, the Panel suggested that Treasury 
disclose the precise number of warrants it holds for each financial institution within CPP.'*° 
Similarly, the Panel made several calls for additional transparency for the use of TARP funds, 
and noted in May 2010 that Treasury had failed to track TARP funds or require certain kinds of 
longitudinal lending data from TARP recipients, both of which hampered the Panel in its efforts 
to determine the effectiveness of CPP.'*' 

Since the Panel made its recommendations for increased transparency, Treasury and the 
other banking regulators have released significantly more information; however, there is still 
room for improvement. For instance, even though federal regulators have established approval 
processes for CPP repayments. Treasury has not publicly issued uniform guidelines or 
documentation needed for meaningful oversight or to achieve transparency regarding these 
repayments. Additionally, while Treasury has issued some genera! statements on its overall 
repayment policy, it has not provided more detailed, case-by-case explanations for approval of 
financial assistance repayments. Furthermore, even though Treasury described its approach to 
CPP warrant dispositions in three Warrant Disposition Reports, Treasury’s negotiations with the 
banks to repurchase the warrants are still not transparent.'*^ Treasury never required the tracking 


2009 June Oversight Report, supra note 95, at 48-49. 

2009 July Oversight Report, supra note 92, at 44-45. 

2009 July Oversight Report, supra note 92, at 44-45; 2009 June Oversight Report, supra note 95, at 49. 
2009 July Oversight Report, supra note 92, at 44-45. 

2009 December Oversight Report, supra note 27, at 108. 

2010 May Oversight Report, supra note 1 10, at 26. 

'^“2010 February Oversight Report, supra note 104, at 149-152; U.S. Department of the Treasury, Warrant 
Disposition Report (Jan. 20, 2010) (online at www.treasury.gov/initiatives/financial-stability/briefmg- 
room/reports/other/DocumentsOther/T ARP%20Warr8nt%20Disposition%20Report%20v4.pdf); June 2010 Warrant 
Disposition Report, supra note 122; U.S. Department of the Treasury, Warrant Disposition Report (Dec. 31, 2010) 
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of funds and has not collected the lending data that the Panel thought was essential for effective 
oversight.’^^ 

The Panel’s calls for transparency have also focused on Treasury’s activities as a 
shareholder. In the July 2010 report, the Panel requested that Treasury explain its process for 
appointing board members to banks that are in arrears, including the way in which it will identify 
board members for those banks. The Panel added that Treasury should clearly articulate its 
restructuring policy and indicate to CPP participants that it will protect the priority of its 
investments.*^"^ Since the July 2010 report. Treasury has publicly released a ‘Tact sheet” and , 
“frequently asked questions” regarding the nomination of directors. Although Treasury has 
not yet exercised its right to nominate board members for banks that have missed six dividend or 


(online at www.treasury.gov/initiatives/financiai-stability/briefing- 

room/reports/other/DocunientsOther/TARP%20WarrantVo20Disposit{on%20Report%20 1 2.3 1 .20 1 0%20Update.pdf) 
(hereinafter “December 20 1 0 Warrant Disposition Report”). 

2010 May Oversight Report, note 110, at 26. When asked how institutions used the TARP funds 
they were given, Treasury raised the difficulty in tracking individual dollars through an institution in response - in 
essence, that because money is fungible, it is not useful to track particular funds. Nevertheless, as the Panel and the 
Special Inspector General for the Troubled Asset Relief Program (SIGTARP) have noted. Treasury could have 
conditioned receipt of TARP assistance upon requirements to report the usage of those funds and the overall lending 
activities of the institutions in question. See Congressional Oversight Panel, January Oversight Report: Taking 
Stock: Accountability for the Troubled Asset Relief Program, at 3-4 (Jan. 9, 2009) (online at 
cop.senate.gOv/documents/cop-010909-report.pd0; 2009 December Oversight Report, supra note 27, at 108-111. 
See also Congressional Oversight Panel, January Oversight Report: Exiting TARP and Unwinding Its Impact on the 
Financial Markets, at 5 (Jan, 14, 2010) (online at cop.senate.gov/documents/cop-01 1410-report.pdO (hereinafter 
“2010 January Oversight Report”); Office of the Special Inspector General for the Troubled Asset Relief Program, 
SIGTARP Survey Demonstrates that Banks Can Provide Meaningful Information on Their Use of TARP Funds (July 
20, 2009) (online at 

sigtarp.gOv/reports/audit/2009/SIGTARP_Survey_Demonstrates_That_Banks_Can_Provide_Meaningfu_%20Infor 
mation_On_Their_Use_Of_TARP_Funds.pdf). Further, banking industry witnesses at the Panel’s Field hearing in 
Phoenix stated that they would support a tracking requirement for capital infusion programs. See Congressional 
Oversight Panel, Testimony of Candace Wiest, president and chief executive officer, West Valley National Bank, 
Transcript: Phoenix Field Hearing on Small Business Lending (Apr. 27, 2010) (publication forthcoming) (online at 
cop.senate.gOv/hearings/library/hearing-042710-phoenix.cfm) (hereinafter “Wiest Testimony to the Panel”). 

‘^“2010 July Oversight Report, supra note 105, at 61. 

In these documents released in August 2010, Treasury indicated that director nominations would be a 
two-step process based on the number of missed dividend or interest payments. After five missed payments, 
Treasury may request permission to send qualified members of its staff to observe board meetings of the institution. 
Then, once an institution misses six payments, Treasury will evaluate whether to nominate up to two board 
members. Such determinations will be based on Treasury’s evaluation of the condition and health of the institution 
as well as the functioning of its board of directors. U.S. Department of the Treasury, Frequently Asked Questions: 
Capital Purchase Program (CPP), Related to Missed Dividend (or Interest) Payments and Director Nomination 
(Aug. 2010) (online at www.treasury.gov/initialives/financial-stability/investment- 

programs/cpp/Documents/CPP%20Directors%20FAQs.pdf); U.S. Department of the Treasury, Factsheet: Capital 
Purchase Program, Nomination of Board Observers & Directors (Aug. 2010) (online at 
www.treasury.gov/initiatives/flnancial-stability/investment-programs/cpp/Documents/CPP%20Directors%20- 
%200bserver%20Fact%20Sheet.pdf). See also U.S. Government Accountability Office, Report to Congressional 
Addressees, Troubled Asset Relief Program: Status of Programs and Implementation of GAO Recommendations, at 
18-19 (Jan, 201 1) (GAO-1 1-74) (online at ’www.gao.gov/new.items/dU74.pdf). Treasury has elected two members 
to AlG’s board of directors under the AIG Investment Program. Id. at 18. 
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interest payments, as of February 28, 2011, 31 banks have agreed to have Treasury observers 
attend board of directors meetings.'^* To date, 32 banks have missed at least six payments. 

To the extent that Treasury has implemented the Panel’s other recommendations, it has not 
announced these changes publicly. 

Data Gathering and Disclosure. In pursuit of greater accountability, the Panel has 
called for data gathering to help review the effectiveness of Treasury’s programs. In the July 
2010 report, the Panel recommended that Treasury analyze the characteristics of the smaller 
banks that took CPP funds and the data on the smaller banks that have repaid CPP funds in order 
to determine commonalities among them. The Panel further urged Treasury to use those 
commonalities to create a strategy for exit, to help anticipate risks in the portfolio, and to 
evaluate the effectiveness of capital infusions for stabilizing smaller banks, given the program 
design of the CPP.^^* The Panel also requested that Treasury review the CPP’s impact on bank 
consolidations and concentration in the banking sector generally. While the Panel 
acknowledges improvements in data disclosure, many of the specific recommendations of the 
Panel, such as a review of the CPP’s impact on bank consolidation and concentrations, have not 
been implemented, or at least not announced publicly. 

e. CPP Profits and Accountability 

Accountability and program effectiveness are of particular import with respect to returns 
under the CPP. The CPP was the largest of three capital injection programs under the TARP, 
providing 707 banks with capital injections totaling nearly $205 0111100.'^° The program has to 
date generated returns for the government: the current CEO and Office of Management and 
Budget (0MB) subsidy costs for CPP are actually savings of $15 billion and $12 billion, 
respectively, which represents a positive rate of return. These returns come from redemptions, 
warrant repurchases, and dividend payments. As of March 8, 201 1 , 1 45 of the 707 banks that 
participated in the CPP have fully redeemed their preferred shares either through capital 
repayment or exchanges for investments under other government programs, including the 
Community Development Capital Initiative (CDCI).'^' Currently, banks can apply to the Small 

U.S. Department of the Treasury, Cumulative Dividends, Interest and Distributions Report as of 
February 28, 2011 (Mar. 10, 201 1) (online at www.treasury.gov/initiatives/financial'Stabiiity/briefing- 
room/reports/dividends- 

interest/DocumentsDividendsInt€restTebruary%20201 l%20Dividends%20Interest%20Report.pdf) (hereinafter 
“Treasury’s Dividends & Interest Report”). 

Id. Based on information as of February 28, 2011. 

2010 July Oversight Report, supra note 105, at 61. 

2010 July Oversight Report, supra note 105, at 52-57. The Panel noted that although concerns about 
bank consolidation may not have informed the program at the outset, increasing concentration in the banking sector 
could have adverse effects on competition and services offered to customers, and, potentially, on systemic stability. 

Treasury Transactions Report, supra note 36. 

Treasury Transactions Report, supra note 36. 
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Business Lending Fund (SBLF) as a means of refinancing their preferred shares issued through 
CPP and CDCI.'*^ In addition, Treasury receives dividend payments on the preferred shares it 
holds under the CPP, 5 percent per year for the first five years and 9 percent per year 
thereafter. In total. Treasury has received approximately $30 billion in net income from 
warrant repurchases, dividends, interest payments, profit from the sale of stock, and other 
proceeds deriving from TARP investments, after deducting losses.'*'* As noted above, in 
conjunction with its preferred stock investments under the CPP and the TIP, Treasury generally 
received warrants to purchase common equity,'** As of July 2009, the Panel reported that 
Treasury’s method for selling stock options gained through the CPP appeared to be recovering 
only 66 percent of the warrants’ estimated worth. Treasury has subsequently changed its 
approach and subsequent sales recovered 103 cents on the dollar compared to the Panel’s best 
estimate. As of March 8, 201 1, 51 institutions have repurchased their warrants from Treasury at 
an agreed-upon price and Treasury has also sold warrants for 18 other institutions at auction. To 
date, income from warrant dispositions totals $8.6 billion. Treasury still holds warrants in 21 1 
TARP recipients. The Panel’s best estimate for the total value of all outstanding warrants is $2.3 
billion as of March 3, 2011.'** Figure 38 in the Annex provides further detail on the income 
from warrant dispositions for financial institutions that have fully repaid CPP funds and Figure 
39 in the Annex breaks down the value of Treasury’s current holdings of warrants by financial 
institution. 

That CPP has had an overall rate of return that is positive is not to say that all CPP 
investments have been profitable. As of February 28, 201 1, 161 institutions have missed at least 


In a pamphlet designed for community banks, Treasury explains the eligibility requirements for 
refinancing outstanding CPP or CDCI securities through the Small Business Lending Fund (SBLF). U.S. 
Department of the Treasury, SBLF: Small Business Lending Fund - Getting Started Guide For Community Banks, at 
4-5 (online at www.treasury.gov/resource-center/sb-programs/Documents/SBLF_Getting_Started_Ouide_Final.pdf). 

U.S. Department of the Treasury, Capital Purchase Program (online at 
www.treasury.gov/initiati ves/financial-stability/investment-programs/cpp/Pages/capitalpurchaseprogram.aspx) 
(accessed Mar. 1 1, 201 1). For preferred shares issued under the TIP, Treasury received a dividend of 8 percent per 
year. U.S. Department of the Treasury, Targeted Investment Program (online at 

www.treasury.gov/initiatives/financial-stability/investment-programs/tip/Pages/targetedinvestmentprogram.aspx) 
(accessed Mar. 11,2011). 

This number is calculated including only the CPP and CDCI. Treasury’s Dividends & Interest Report, 
supra note 156; Treasury Transactions Report, sapra note 36, Treasury also received an additional $1.2 billion in 
participation fees from its Guarantee Program for MMFs. Treasury’s Guarantee Program for Money Market Funds 
Expires, supra note 64. 

For its CPP investments in privately held financial institutions. Treasury also received warrants to 
purchase additional shares of preferred stock, which it exercised immediately. Similarly, Treasury received warrants 
to purchase additional subordinated debt that were immediately exercised along with its CPP investments in 
subchapter S corporations. 

As discussed in its July 2009 report, the Panel uses a Black-Scholes model to calculate low, high, and 
best vaiuation estimates of outstanding TARP warrants. For more details on the Panel’s warrant valuation methods 
and inputs used in the Black-Scholes model, see 2009 July Oversight Report, supra note 92, at 20-28 and Annex 
A/B. 
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one dividend payment on outstanding preferred stock issued under the CPP. Among these 
institutions, 131 are not current on cumulative dividends, amounting to $187,4 million in missed 
payments. Another 30 banks have not paid $1 1.3 million in non-cumulative dividends,'^’ Of the 
$30.9 billion currently outstanding in CPP funding. Treasury’s investments in banks with non- 
current dividend and interest payments total $7.3 billion. A majority of the banks that are not 
current on dividend payments have under $1 billion in total assets on their balance sheets,'*’* 
Under the terms of the CPP, after a bank fails to pay dividends for six periods, Treasury has the 
right to elect two individuals to the company’s board of directors. Figure 35 in the Annex 
provides further details on the distribution and the number of institutions that have missed 
dividend payments. 

Other CPP investments have been losses. As of March 8, 201 1, Treasury has realized a 
total of $2.6 billion in losses from investments in seven CPP participants.'*’® Figure 37 in the 
Annex details settled and unsettled investment losses from CPP participants that have declared 
bankruptcy, been placed into receivership, or renegotiated the terms of their CPP contracts. As 
of March 9, 2011, however, the average internal rate of return (IRR)'™ for all public financial 
institutions that participated in the CPP and TIP and fully repaid the U.S. government (including 
preferred shares, dividends, and warrants) was at 10 percent. 

CPP Profits and the Risk of the Investments in 2008. As described above, the overall 
rate of return for CPP and TIP is 10 percent,'” and Treasury often points to this positive rate of 


In addition, nine CPP participants have missed at least one interest payment, representing $5.6 million in 
cumulative unpaid interest payments. Treasury’s total investments in these non-public institutions represent less 
than $100 million in CPP funding. Treasury’s Dividends & Interest Report, supra note 156. 

'** There are also 19 institutions that no longer have outstanding unpaid dividends, after previously 
deferring their quarterly payments. Fourteen banks have failed to make six dividend payments, eleven banks have 
missed seven quarterly payments, six banks have missed eight quarterly payments, and one bank has missed all nine 
quarterly payments. These institutions received a total of $1.07 billion in CPP funding. Treasury’s Dividends & 
Interest Report, supra note 156. 

CIT Group Inc. and Pacific Coast National Bancorp both completed bankruptcy proceedings, and the 
preferred stock and warrants issued by the South Financial Group, TIB Financial Corp., the Bank of Currituck, 
Treaty Oak Bancorp, and Cadence Financial Corp. were sold to third-party institutions at a discount. Excluded 
from Treasury’s total losses are investments in institutions that have pending receivership or bankruptcy 
proceedings, as well as an institution that is currently the target of an acquisition. Treasury Transactions Report, 
supra note 36, at 14. Settlement of these transactions and proceedings would increase total losses in the CPP to $2.8 
billion. 

’™ The internal rate of return (IRR) is the annualized effective compounded return rate that can be earned 
on invested capital. 

That said, however, as the Panel noted in its September report, many of the banks that have yet to repay 
may be in weaker capital positions, and the ultimate overall returns may be less favorable, 2010 September 
Oversight Report, supra note 53, at 28 {“[BJanks that have not repaid their TARP funds may be under or could come 
under greater stress. Some banks that remain in the CPP may find it difficult or impossible to raise the capital 
necessary to meet their obligations to the taxpayers, and Treasury’s rate of return may therefore decline over the life 
of the program,”). 
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return. As Harvard professor and economist Kenneth Rogoff noted to the Panel in connection 
with the September 2010 report, however, that should not be the end of the inquiry. In his 
words, a proper cost benefit analysis ‘‘needs to price the risk the taxpayer took on during 
financial crisis.” Ex post accounting (how much did the government actually earn or lose after 
the fact) can yield an extremely misguided measure of the true cost of the bailout, especially as a 
guide to future policy responses.” Therefore the simple question of whether the program ends 
with a negative or positive balance does not provide a complete answer to whether the program 
was necessary or properly designed and implemented^^'* 

The Panel first addressed the question of whether, given the risk involved. Treasury had 
paid a premium for the assets purchased under the CPP in February of 2009. At that time, there 
had been no CPP repayments: the first repayment took place in March 2009, and thus the 
analysis performed was made without the benefit of knowing the current CPP returns. As 
noted above, while all of the investments under the CPP carry the same terms,*^^ the first 
investments in the CPP were made before Treasury instituted an application process, on the 
publicly stated grounds that all recipients were healthy - an assertion that came into question 
very rapidly. 


In an opinion piece for The New York Times titled “Welcome to the Recovery,” Secretary Geithner 
wrote that “[t}he government’s investment in banks has already earned more than $20 billion in profits for 
taxpayers, and the TARP program will be out of business earlier than expected - and costing nearly a quarter of a 
trillion dollars less than projected last year.” Timothy F. Geithner, Welcome to the Recovery, New York Times 
(Aug. 2, 2010) (online at www.nytimes.com/20I0/08/03/opinion/03geithner.htm)?_r="2&dbk). See also U.S, 
Department of the Treasury, Treasury Department Announces TARP Milestone: Repayments to Taxpayers Surpass 
TARP Funds Outstanding (iune 11, 2010) (online at www.treasury.gov/press-center/press- 
releases/Pages/tg742.aspx) (quoting Assistant Secretary Herbert Allison as saying that “TARP repayments have 
continued to exceed expectations, substantially reducing the projected cost of this program to taxpayers ... This 
milestone is further evidence that TARP is achieving its Intended objectives: stabilizing our financial system and 
laying the groundwork for economic recovery.”). 

Kenneth Rogoff, Thomas D. Cabot Professor of Public Policy, Harvard University, Written Answers to 
Questions Posed by the Congressional Oversight Panel (Aug. 2010); 2010 September Oversight Report, supra note 
53, at 123. Professor Joseph E. Stiglitz echoed the same opinion stating that Treasury should have demanded 
appropriate compensation for the risk borne and that a proper evaluation should be done ex ante and take into 
account the risks at the time. Congressional Oversight Panel, Written Testimony of Joseph E. Stiglitz, Nobel 
Laureate and University Professor, Columbia Business School, Graduate School of Arts and Sciences Department of 
Economics and the School of International and Public Affairs, COP Hearing on the TARP's Impact on Financial 
Stability, at 3 (Mar. 4, 20 ! 1 ) (online at cop.senate.gov/documents/testimony-0304 1 1 -stiglitz.pdf) (“The fairness of 
the terms is to be judged ex ante, not ex post, taking into account the risks at the time.”). 

2010 September Oversight Report, supra note 53, at 93. 

The February 2009 report also addressed the Systemically Significant Failing Institutions (SSFI) 
program, but this discussion focuses primarily on the CPP and the TIP. 

As noted above, the Panel addressed the effect this had on smaller banks in the CPP in July of 2010. See 
2010 July Oversight Report, supra note 105, at 3. 

’ ’’ 2009 February Oversight Report, supra note 84, at 5 (“This program was intended for healthy banks: 
those that are sound and not in need of government subsidization. While a total of 3 1 7 financial institutions have 
received a total of $194 billion under the CPP as of January 23, 2009, eight large early investments represent $124 
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Shortly after the initial CPP investments, it became clear that the health of some of these 
initial recipients - particularly Bank of America and Citigroup - was less certain when soon after 
the initial CPP investments, these institutions received additional infusions through the TIP.'^* 
Testifying in front of the Panel, Assistant Secretary of the Treasury for Financial Stability Herb 
Allison stated that, “! think that Citi, and a number of other banks, many banks, would have been 
on the brink of failure had the system not been underpinned by actions of the government — 
including the Federal Reserve and the U.S. Treasury.”'^’ Subsequent emails made public in 
connection with the Financial Crisis Inquiry Commission’s work made it clear that within weeks 
after the initial CPP investments, the regulators in various banking agencies, including the FDIC 
and FRBNY, were aware that Citigroup was in a “negative and deteriorating” situation and that 
its financial condition was “marginal,”’*® Similarly, in mid-January 2009, minutes of a board 
meeting indicate that the FDIC was significantly concerned about Bank of America’s health, 
describing that entity’s capital situation as “strained” and expressing concern about a systemic 
event that disclosure of Bank of America’s operating results might cause.'*' 

Nor was the market unaware of these differences among the big banks: an examination of 
the stock prices in the fall of 2008 of these nine banks shows that the market had a fairly accurate 
perception of their relative health - or lack thereof Figure 1 1 details the percent change in stock 
prices of the nine banks from December 2005. Specifically, in February 2009 the monthly stock 
prices of Bank of America and Citigroup were below their December 2005 levels by 91 percent 
and 97 percent, respectively. While all of the first nine banks to enter the CPP clearly saw 
dipping stock prices, two banks, Citigroup and Bank of America, consistently tracked the bottom 
of the group after December 2008. 


billion, or 64 percent of the total. The eight were: Bank of America Corporation, Citigroup, Inc., JPMorgan Chase 
& Co., Morgan Stanley, Goldman Sachs Group, Inc., PNC Financial Services Group, U.S. Bancorp, and Wells 
Fargo & Company.”). 

2009 February Oversight Report, supra note 84, at 5. 

Assistant Secretary Allison added that, “Citi [...) could have difficulty funding themselves at that time. 
Their debt spreads had widened considerably, and so, in the opinion of their management, they were facing a very 
serious situation." Congressional Oversight Panel, Testimony of Herbert M. Allison, Jr., assistant secretary for 
financial stability, U.S. Department of the Treasury, Transcript: COP Hearing on Assistance Provided to Citigroup 
Under TARP, at 27 (Mar. 4, 2010) (online at cop.senate.gov/documents/transcript-030410-citi.pdf). 

See Email Ifom Christopher J. Spoth to Sheila C. Bair (Nov. 21 , 2008) (online at 
c0 1 8 1 567. cdn I .cloudfiles.rackspacecloud.co m/2008- 1 i -2 1 %20FDIC%20Richardson%20Email%20re%20 11-21- 
08%20Citi%20Liquidity%20Call%20Notes.pdO. See also Federal Deposit Insurance Corporation, Transcript of the 
Minutes of the Meeting of the Board of Directors, at 4 (Nov. 23, 2008) (online at 
cO 1 8 1 567. cdn I .cioudfiles.r3ckspacecloud.com/2008-l 1 - 

23%20Transcript%20of%20FDIC%20Board%20of%20Directors%20meeting, %20closed%20session.pdf); Federal 
Reserve Bank of New York, Memorandum to Citigroup Board of Directors (Jan. 14, 2009) (online at 
cO 1 8 1 567. cdn I .cioudfiies.rac kspacecloud. CO m/2009-01 - 

14%20FRBNY%20Summary%20ot%20Supervisory%20Activity%20and%20Findings%20on%20Citi.pdf). 

Federal Deposit Insurance Corporation, Transcript: Board of Directors Meeting (Jan. 15, 2009) (online 
at c0181567.cdnl.cloudfiles.rackspacecloud.eom/2009-0l-15%20FDIC%20Board%20Meeting%20Transcript.pdf) 
(hereinafter “FDIC Transcript on Board of Directors Meeting”). 
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Figure 1 1 : Stock Price Change of the First Nine CPP Banks (December 2005-December 
2009) (relative to December 2005 levels) 




• - Bank of America 

JPMorgan Chase 

' Citigroup 



Wells Fargo 

State Street 

Bank of NY Mellon 

— — Merrill Lynch 


Accordingly, even assuming that the other large banks that received the initial CPP 
infusions were equally healthy, by virtue of being made on the same one-size-fits-all terms, at a 
minimum the Bank of America and Citigroup CPP investments appear not to have properly 
priced the risk of investing in those entities. As the Panel warned in its .February 2009 report, 
when the initial CPP returns were unknown, using a one-size-fits-all investment policy, rather 
than using risk-based pricing more commonly used in market transactions, meant that Treasury 
made its investments at a substantial premium to the market value of the assets purchased under 
the CPP.'*^ As the Panel stated: 

Treasury’s emphasis on uniformity, marketability, and use of call options in 
structuring TARP investments helped produce a situation in which Treasury paid 
substantially more for its TARP investments than their then-current market value. 

The decision to model the far riskier investments under the TIP ... closely on the 
CPP transactions also effectively guaranteed that a substantial subsidy would exist 
for these riskier institutions. Because Treasury decided to make all healthy bank 


2009 February Oversight Report, supra note 84, at 2. 
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purchases on precisely the same terms, stronger institutions received a smaller 

subsidy, while weaker institutions received more substantial subsidies.'*^ 

Professors Luigi Zingales and Pietro Veronesi came to a similar conclusion in their evaluation of 
the redistributive effects of Treasury’s initial investments into the first and largest banks.'®’' 
Examining the TARP interventions on an ex-ante basis, they found that the initial CPP terms 
provided these banks’ shareholders with a subsidy - or, as the authors put it, a gift - which they 
estimated to be between $21 and $44 billion. According to this study, the subsidy to the banks’ 
bondholders was even larger: $121 billion.'*® The general effect of the intervention on enterprise 
value also differed: stronger institutions received lower and sometimes negative increases in 
enterprise value from the announcement of the TARP interventions, while weaker institutions 
received more. 

The subsequent positive returns on investment in the larger CPP banks - including 
Citigroup and Bank of America - should not obscure this point. Had Treasury more accurately 
priced the risk - and calibrated it to each investment, as a private investor would have done'*’ - 
Treasury’s upside returns would have been greater. In illustrating this principle. Professors 
Zingales and Veronesi compared Treasury’s returns using the terms of the CPP as implemented 
to Warren Buffet’s investment in Goldman at around the same time. Professors Zingales and 
Veronesi concluded that if Treasury had demanded Mr. Buffet’s terms. Treasury would in most 
cases have captured significant gains.'** Thus, if this analysis is correct, and although Mr. Buffet 
remains currently invested in Goldman and his ultimate returns are unknown, it is likely that Mr. 


2009 February Oversight Report, supra note 84, at 8. 

'*■' Luigi Zingales, Robert C. McCormack Professor of Entrepreneurship and Finance and the David G, 
Booth Faculty Fellow, Booth School of Business, University of Chicago. Pietro Veronesi, Roman Family Professor 
of Finance, Booth School ofBusiness, University ofChicago. 

Zingales and Veronesi note, however, that if the goal of the plan was to get foil participation and avoid 
signaling effects, more stringent terms might have interfered. Pietro Veronesi and Luigi Zingales, Paulson 's Gift, 
Journal of Financial Economics, Vol. 97, No, 3, at 364 (Sept. 2010) (hereinafter “Zingales & Veronesi; Paulson’s 
Gift”). At the time of the initial CPP infusion. Wells Fargo had already reached an agreement to purchase 
Wachovia. The Panel’s reports have therefore consistently referred to the first nine banks: Professors Zingales and 
Veronesi refer in their paper both to the first nine and the first ten banks. 

Id. at 364. 

In the February report, the Panel noted that it appeared that private investors who made investments at 
around the same time received better terms and thus better valuations than Treasury. Two of the private transactions 
compared received assets worth more than their investment, and one received assets worth less than the investment, 
but still of greater worth than Treasury’s assets (these ranged from securities worth $123 on a $100 investment to 
$91 on a $100 investment, as compared to Treasury’s average $66 on a $100 investment), 2009 February Oversight 
Report, supra note 84, at 4, 8. 

Zingales & Veronesi: Paulson’s Gift, supra note 185, at 364. 
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Buffet will realize more on his investment in Goldman than Treasury realized for its similar 
TARP investment in that institution.’*^ 

Treasury was not, of course, acting as a normal private investor. Secretary Geithner 
recently stated that, “you can't say because we priced our investments below the cost of credit 
that was available in the market in a time of a financial panic that we underpriced those 
investments. That would not be a fair way to evaluate it or a sensible way to run a financial 
emergency.”’^'’ In the early days of the CPP, Treasury said that its primary goal for the program 
was to stabilize the financial system.’^' Thus, Treasury was acting as a government body with 
the goal not only of returns to taxpayers, but also of market stability. In an atmosphere of 
profound uncertainty as to the health of banks in general, the regulators questioned whether the 
market was fully prepared for the details of what the regulators knew to be true - that not all of 
the largest banks were alike and healthy, and that some were indeed very fragile. 

Accordingly, the fact that Treasury’s returns likely differ from those of a private investor is not, 
and should not, be the end of the inquiry or dispositive of future policy responses to a crisis. 
Nonetheless, Professor RogofTs cautions - with which Secretary Geithner has said he agrees’^^ - 
are not satisfied by observations that Treasury has since made money without recognizing that 
Treasury did not necessarily price the risk of its investments in all of the CPP recipients. 

These analyses are ex-ante, and not ex-post, and it is important to note that -to the best of the Panel’s 
knowledge - there is no current academic effort to value the private investments under discussion in this section. 
Further, since the private investments are ongoing, it is impossible to determine what their ultimate value will be, 
and an unforeseen shock to Goldman could impair Mr. Buffet’s returns in the future. 

Geithner Testimony to the Panel, supra note 1 19. 

U.S. Department of the Treasury, Interim Assistant Secretary for Financial Stability Neel Kashkari 
Remarks on Financial Markets and TARP Update (Dec. 5, 2008) (online at www.treasury.gov/press-center/press- 
releases/Pages/hp 1 3 1 4.aspx). 

For example, in FDIC board minutes from the time, the FDIC board acknowledged that while the 
market was sensitive to Bank of America’s losses and liabilities from Countrywide and Merrill Lynch, the extent of 
the losses to which it was exposed would still be a surprise. See, e.g., FDIC Transcript on Board of Directors 
Meeting, supra note 181, at 22-23 (“DIRECTOR REICH: Yes, I think there's been the perception that B of A has 
been sort of - well, certainly their acquisitions of Countrywide and Merrill Lynch has given them greater exposure 
to losses, but there nevertheless has been the perception that they are among the strongest of institutions, and ! think 
this is going to be a surprise to the market. ... DIRECTOR DUGAN: .... My only comment would be, it would be a 
lot more surprise if it came out with a loss in November [unclear]....! mean, I think it will be a very big surprise, 
indeed, the size of the loss. Thai’s exactly the shock that I think we’re all fearful of and will generate the systemic 
risk that can have such harmful effects and the idea is that this will counteract that perception as much as possible.’’); 
Id. at 5 (“MR. NEWBURY: The market reaction to Bank of America Corporation’s operating results may have 
systemic consequences given the size of the institution and the volume of counterparty transactions involved.”). See 
also Email from Jennifer Bums, Federal Reserve Bank of Richmond, to Richard Cox, FDIC, and Morgan Morris, 
Office of the Comptroller of the Currency, discussing Bank of America (online at 
cO 1 8 1 567. cdn ! .cloudfiles.rackspacecloud.coni/2009-0 1 - 
1 1 %20FDIC%20Cox%20Email%20to%20Corston,%20Hoyer%20- 
%20FW%20Funding%20Vulnerabilities%20Memo.pdf)- 

In testimony before the Panel, Secretary Geithner stated that Professor Rogoff s approach was 
fundamentally right. Geithner Testimony to the Panel, supra note 1 19 (stating that “what [Professor Rogoff] says is 
fundamentally right. You have to measure, as any investor would do, you have to measure return against risk.”). 
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3. Lessons Learned 

As noted above, between February 2009 and July 2010, the Panel examined questions 
about the policy, strategy, and execution of the TARP’s approach to bank assistance, how 
Treasury and the Federal Reserve allowed banks to repay TARP assistance, the financial stability 
of banks in the context of troubled assets and CRE losses, and small banks’ ability to exit 
Treasury’s CPP. From the Panel’s recommendations common themes emerged: transparency 
and accountability, forward-looking risk assessment, and the fact that one size does not 
necessarily fit all banks. These themes are discussed below. 

a. Transparency and Accountability 

In the reports on banking, the Panel has been consistent in its call for greater 
transparency. Fuller disclosure to the public instills confidence that the steps that Treasury has 
implemented to buttress the financial system are being executed in a prudent and fair manner. 
Accountability and transparency go hand in hand: there can be no accountability without 
transparency in decision-making. The taxpayers are only able to assess Treasury’s choices 
meaningfully if they get a complete picture of how those choices were made and why Treasury 
deemed those to be the most appropriate to recover the public’s investment, stabilize financial 
markets, and maximize return. Such disclosure would prevent the appearance of ad hoc 
decision-making and give Treasury an opportunity to take credit for any positive outcomes. The 
Panel recognizes that occasionally there are statutory and supervisory reasons to limit 
transparency about certain data; however, except in those limited circumstances, Treasury should 
always err on the side of greater disclosure. 

In some cases, and as mentioned above, this lack of transparency has made Treasury the 
target of criticism that it could have avoided had it been more open. Some economists believe 
that the TARP was the most visible of the government’s actions in addressing the financial crisis, 
and that being the public face of the intervention has contributed to its negative reputation - a 
difficulty that additional transparency might have alleviated. The Panel has pointed out on 
numerous occasions that a major source of the TARP’s unpopularity was insufficient 
transparency and inadequate communication. For instance, in the implementation of the CPP, 
Treasury initially indicated it was only infusing money into healthy banks. Later, when it 
became apparent that some participating banks were on the brink of failure, this not only tainted 
all participating banks (including healthy banks), but also diminished Treasury’s credibility with 
the public. Furthermore, with regard to TARP repayments by financial institutions small and 
large. Treasury has only issued some general statements on its overall repayment policy, instead 
of more detailed, case-by-case explanations for its approval of these repayments. Given the vast 
amounts of money involved, the public has a right to expect transparency and to hold Treasury 

2010 September Oversight Report, sttpra note 53, at 95-96. 

2010 September Oversight Report, supra note 53, at 107. 
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accountable for its decisions. In addition, the lack of transparency may have contributed to the 
general misperceptions that exist about the TARP. Despite, for example, Treasury’s recovery of 
much of the money taxpayers initially invested, there is the lingering belief that the TARP was 
an extremely costly program.'”**’ The transparency and accountability of Treasury’s various 
choices in the TARP may thus have significant implications not only for the policies chosen 
during this crisis, but also for policymakers facing difficult questions in the future. 

b. Forward-Looking Risk Assessment 

Stress testing of banks was designed to assess whether banks on a forward-looking basis 
could withstand a variety of worst-case scenarios of economic events and still continue to be 
financially viable. Banking regulators have used these tests to require capital buffers to be built 
in advance of any problem, based on projections about the economy and its impact on banks’ 
operating results. While it would be unwise to think that stress testing could diagnose all of 
potential weaknesses of the banking system, it does determine the extent of problems in the 
market that are reasonably foreseeable.'” For example, although it is not known to what degree 
the current stress tests will take into account the effect on bank balance sheets of mortgage 
documentation irregularities, the Panel has urged the regulators to do so. 

c. One Size Does Not Necessarily Fit All 

Treasury provided capital to banks participating in the CPP under a single set of 
repayment terms designed at the outset of the program. However, the result has been that large 
banks have been much better served by the program than smaller banks. For the stress-tested 
banks, the CPP proved to be a short-term investment. They entered early, and most have exited 
early - beneficiaries of capital market confidence resulting, in part, from their “too big to fail” 
status. For smaller banks, by contrast, the CPP is a long-term investment, subject to market 
uncertainty, stigma, and pressure. Additionally, the purchase agreements between Treasury and 
the banks did not address differences in credit quality among various capital-infusion recipients 
through variations in contractual terms governing the investments. Nor did the purchase 
agreements impose specific requirements on a particular recipient that might have helped insure 
stability and soundness. 

The CPP had a different impact on large and small banks in part because these banks vary 
in a number of fundamental ways. Small banks are often privately held or thinly traded and have 
limited access to capital markets.'^* Also, small banks are disproportionately exposed to CRE, 

The Pew Research Center, Few Aware of TARP Repayment. Inflation Rate: Public Knows Basic Facts 
About Politics, Economics but Struggle with Specifics, aX l-2(Nov. 18, 2010) (online at people- 
press.org/reports/ptlf/677.pdf) (“But the public continues to struggle with questions about the bank bailout program 
known as the TARP: Just 1 6 percent say, correctly, that more than half of loans made to banks under the T.ARP have 
been paid back; an identical percentage says that none has been paid back.”). 

2009 June Oversight Report, supra note 95, at 3-5. 

'‘® 20 1 0 July Oversight Report, supra note 105, at 3. 
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where there remains substantial uncertainty about future performance. In addition, and finally, 
as small banks do not benefit from any “too big to fail” guarantee, their regulators have been 
quite willing to close them down. Therefore, designing a standardized program may be the 
quicker answer, but speed may not address differences among participants in a program. 

B. Guarantees and Contingent Payments 

Capital infusions were not the only tool that Treasury employed under the TARP to 
stabilize the banking sector. In fact, during the financial crisis of late 2008 and early 2009, the 
federal government dramatically expanded its role as a guarantor.'’^ All told, the federal 
government’s guarantees have exceeded the total value of the TARP, making guarantees the 
single largest element of the government’s response to the financial crisis. 

1. Background 

As noted above, CPP infusions were not enough for some institutions. In a matter of 
weeks, two of the first nine institutions to receive CPP funds - Citigroup and Bank of America - 
needed additional support.^”® Citigroup faced widening credit default swap spreads and losses 
due to write-downs on leveraged finance investments and securities, particularly in residential 
real estate. Citigroup’s stock price, which had been volatile, fell below $4 per share on 
November 21, 2008, from a high of over $14 per share Just three weeks earlier. This constituted 
a loss of more than two-thirds of Citigroup’s market capitalization during those three weeks.^®' 
Citigroup ultimately incurred a loss of $8.29 billion for the fourth quarter of 2008.^®^ For its 
part, Bank of America incurred its first quarterly loss in more than 1 7 years in the fourth quarter 
of 2008. These losses were largely due to escalating credit costs (including additions to 
reserves), and significant write-downs and trading losses in the capital markets businesses.^®® In 
addition, the market feared Bank of America’s liability from its purchases of Merrill Lynch and 
Countrywide.®®'' 


Created by the FDIC less than two weeks after the enactment of EES A, the TLGP was intended to 
promote liquidity in the interbank lending market and confidence in financial institutions. The U.S. government also 
developed two other initiatives with guarantee-like aspects. First, through the TALF, FRBNY served as a quasi- 
guarantor of the newly issued ABS by permitting participating ABS owners to default on their TALF loans without 
further recourse from the lender (the government). Second, the PPIP provides a quasi-guarantee to the markets by 
demonstrating the U.S. government’s willingness to subsidize private investments and implement measures to 
encourage market liquidity. 

too 2009 November Oversight Report, supra note 60, at 13-14. 

2009 November Oversight Report, supra note 60, at 43-44. 

2009 November Oversight Report, supra note 60, at 43. 

2009 November Oversight Report, supra note 60, at 43. 

“ See Section II.A.l.a, supra. As noted above, in FDIC board minutes from the time, the FDIC board 
acknowledged that the market was sensitive to Bank of America’s losses and liabilities from Countrywide and 
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Treasury, the Federal Reserve, and the FDIC stated that providing additional assistance to 
both institutions was necessary not only to keep them afloat, but also “to strengthen the financial 
system and protect U.S. taxpayers and the U.S. economy.” Noting that at the end of 2008 no one 
knew what might happen to the economy next. Treasury stated that a driving force behind the 
decision to provide additional assistance was a fear that either institution’s failure would cause 
the same deep, systemic damage as had Lehman Brothers’ collapse.^®^ 

Part of the government’s additional assistance to Citigroup and Bank of America was 
provided through the Asset Guarantee Program (AGP), which Treasury created pursuant to 
Section 1 02 of EESA to guarantee certain distressed or illiquid assets that were held by 
systemically significant financial institutions.^** In Treasury's view, asset guarantees would 
“calm market fears about really large losses,” thereby encouraging investors to keep funds in 
Citigroup and Bank of America.^°^ Citigroup’s guarantee under the AGP ended in December 
2009, following the partial repayment of its TARP assistance. 

In addition to the AGP, on September 19, 2008, two weeks before EESA was signed into 
law, Treasury announced the Temporary Guarantee Program for Money Market Funds 
(TGPMMF), which was designed to alleviate investors’ concerns that MMFs would drop below 
a $1 .00 net asset value, an occurrence known as “breaking the buck.”^*** At the program’s 
height, it guaranteed $3.2174 trillion in MMFs.^*” The TGPMMF ended in September 2009. 
Similarly, the FDIC’s DGP, part of the TLGP, discussed in greater detail in Section 1, placed the 
FDIC’s guarantee behind the debt that banks issued in order to raise funds that they could use to 
lend to customers. The DGP closed to new issuances of debt on October 3 1 , 2009. The FDIC 
will continue to guarantee debt issued prior to that date until the earlier of its maturity or June 30, 
2012 . 

2. Summary of COP Report and Findings 

The Panel’s November 2009 oversight report found that the income of several 
government-backed guarantee programs would likely exceed their direct expenditures, and that 
guarantees had played a major role in calming financial markets. These same programs, 

Merrill Lynch, although Ihe extent of the losses to which it was exposed would still be a surprise. See, e g . , FDIC 
Transcript on Board of Directors Meeting, swpro note 181, at 22-23. 

2009 November Oversight Report, supra note 60, at 45. 

tor 2009 November Oversight Report, supra note 60, at 14, 40. Section 102 of EESA required the 
Secretary of the Treasury, if he created the TARP, also to “establish a program to guarantee troubled assets 
originated or issued prior to March 14, 2008, including mortgage-backed securities.” 

2009 November Oversight Report, supra note 60, at 24-25, 46. As discussed above, while a provisional 
term sheet was drafted reflecting the outlines of Bank of America’s asset guarantee agreement (which was intended 
to resemble the Citigroup guarantee), the parties never agreed upon a finalized term sheet. 

2009 November Oversight Report, supra note 60, at 54, 

2009 November Oversight Report, supra note 60, at 6. 
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however, exposed American taxpayers to trillions of dollars in guarantees and created significant 
moral hazard that distorted the marketplace. Despite the guarantees’ significant impact, the 
contingent nature of guarantees, coupled with the limited transparency with which the guarantee 
programs were implemented, obscured the total amount of money that was being placed at risk. 
Some financial stabilization initiatives outside of the TARP, such as the FDIC’s DGP and 
Treasury’s TGPMMF, carried greater potential for exposure of taxpayer funds than the TARP 
itself. 

3. Panel Recommendations and Updates 

The extraordinary scale of these guarantees, the significant risk to taxpayers, and the 
corresponding moral hazard led the Panel to conclude that these programs should be subject to 
extraordinary transparency. The Panel strongly urged Treasury to provide regular, detailed 
disclosures about the status of the assets backing up the Citigroup AGP guarantee, the largest 
single guarantee offered. The Panel called upon Treasury to disclose greater detail about the 
rationale behind guarantee programs, the alternatives that might have been available and why 
they were not chosen, and whether these programs had achieved their objectives, including an 
analysis of why Citigroup and Bank of America were selected for the AGP and not others. The 
Panel also asked Treasury to provide a legal justification for its use of the Exchange Stabilization 
Fund to create the TGPMMF and to provide reports of the total number of MMFs participating in 
the program (or the total dollar value guaranteed), for each month that the program was in 
existence. 

To date, Treasury has not disclosed any of the information the Panel requested 
concerning the various guarantee programs it launched during the financial crisis, although a 
SIGTARP audit recently disclosed information germane to the Panel’s requests.^'” As noted 
above, the temporary guarantee program for MMFs terminated in September 2009 and the 
Citigroup AGP terminated in December 2009. 

4. Lessons Learned 

As the Panel pointed out in its November 2009 oversight report, it is impossible to 
attribute specific results to a particular initiative given that so many stabilization initiatives have 
been in use. The guarantees provided by Treasury, the Federal Reserve, and the FDIC helped 


A recent SIGTARP audit provides some key disclosures relating to the AGP and the government’s 
decision to provide additional assistance to Citigroup. Not only does this audit detail Citigroup’s initial proposal for 
additional government assistance, but it also discusses several alternatives that were floated besides guarantees to 
address the lack of market confidence in Citigroup. These included the possibility of creating a conservatorship for 
Citigroup or creating a SPV or public-private investment fund to purchase troubled assets from Citigroup with 
government funds. Office of the Special Inspector General for the Troubled Asset Relief Program, Extraordinary 
Financial Assistance Provided to Citigroup, Inc., at 17-21 (Jan. 13, 2011) (online at 

www.sigtarp.gov/reports/audit/201 l/Extraordinary%20Financial%20Asststance%20Provided%20to%20Citigroup,% 
20Inc,pdf). 
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restore confidence in financial institutions, and did so without significant expenditure, initially at 
least, of taxpayer money. Moreover, as the market has stabilized and the scope of the programs 
has decreased, the likelihood diminishes that any such expenditure will be necessary. 
Additionally, the U.S. government - and thus the taxpayers - have benefited financially from the 
fees charged for guarantees. 

This apparently positive outcome, however, was achieved at the price of a significant 
amount of risk. A significant element of moral hazard was injected into the financial system at 
that time and a very large amount of money was at risk. At its high point, the federal 
government guaranteed or insured $4.4 trillion in face value of financial assets under the three 
major guarantee programs,^' ' In addition, while circumstances may have led the government 
into ad-hoc reactions to the financial crisis, rather than permitting it to develop clear and 
transparent principles, the result is that government intervention has caused confusion and 
muddled expectations."'^ 

C. Global Context and International Effects of the TARP 

Many of the banks at the center of the TARP interventions had substantial global 
operations. Similarly, the U.S. banking sector contains multiple financial institutions 
headquartered elsewhere, but active in the U.S. economy. The crisis showed that these sorts of 
cross-border links within the financial system could magnify rather than reduce risks. In order to 
examine the effects of these links on financial stability, the Panel’s August 201 0 report addressed 
the international effects of the TARP. 

1. Background 

In an earlier era, a mortgage crisis that started in a few regions in the United States might 
have ended there as well. But by 2008, the global financial system had become deeply 
internationalized and interconnected. Mortgages signed in Florida, California, and Arizona were 
securitized, repackaged, and sold to banks and other investors in Europe, Asia, and around the 


This figure includes the entirety of the governments exposure to the Citigroup and Bank of America 
guarantees, $259 billion and $97 billion respectively, as well as the maximum amount outstanding under the TLGP 
($346 billion in May 2009), and the size of the money market fund at the time Treasury enacted its guarantee ($3.7 
.triiiion). Federal Deposit insurance Corporation, Monthly Reports on the Temporary Liquidity Guarantee Program 
(Instrument Used: Debt Issuance under Guarantee Program, Debt Outstanding) (May 31, 2009) (online at 
www.fdic.gov/regulations/resources/tlgp/total_issuance5-09.htmi). For details regarding the loss exposure for 
Treasury, the FDIC, and the Federal Reserve to Citigroup and Bank of America guarantees, see U.S. Department of 
the Treasury, Master Agreement Among Citigroup Inc., Certain Affiliates of Citigroup Inc. Identified Herein, 
Department of the Treasury, Federal Deposit Insurance Corporation and Federal Reserve Bank of New York, at 6-8, 
13 (Jan. 15, 2009) (online at www.treasury.gov/initiatives/financial-stability/investment- 
programs/agp/Documents/Citigroup_0 1 1 52009.pdf); Federal Deposit Insurance Corporation, Summary of Terms 
(Jan. 15, 2009) (online at www.fdic.gOv/news/news/press/2009/pr09004a.pdf). IMMFA: Frequently Asked 
Questions, supra note 27. 

2009 November Oversight Report, supra note 60, at 85. 
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world. At the same time, other countries experienced their own housing booms fueled by new 
financial products. 

The conventional wisdom in the years immediately before the crisis held that banks that 
operated across global markets were more stable, given their ability to rely on a collection of 
geographically dispersed businesses. The conventional wisdom, however, was proved wrong. 
Using short-term liabilities (funding from the overnight and other short-term markets, often 
dollar-denominated) to purchase long-term assets such as RMBS, many firms simply recreated 
the classic problem faced by commercial banks prior to the securitization of mortgages, creating 
a mismatch in the length of liabilities and assets. When subprime borrowers began to default on 
their mortgages, banks around the world discovered that their balance sheets held the same 
deteriorating investments. The danger was amplified by the high leverage created by layers of 
financial products based on the same underlying assets. When short-term lenders began to 
question the ability of banks to repay their obligations, markets froze, and the international 
financial system verged on chaos.^'^ The result was a truly global financial crisis, and the 
interconnections within the global financial marketplace and the significant cross-border 
operations of major U.S. and foreign-based firms widened the fallout of the crisis, requiring a 
multi-pronged response by a host of national regulators and central banks.^’'* 

For the most part, governments across the globe responded to the crisis on an ad hoc 
basis as it unfolded. What this meant was that most of the responses were tailored to address 
immediate problems and they tended to target specific institutions or specific markets, rather 
than the entire financial system. Home country regulators generally took responsibility for banks 
headquartered in their jurisdictions, and the evidence suggests that assistance was doled out less 
to stabilize the international financial landscape than to respond to potential fallout across a 
particular domestic market.^'^ There was, however, substantial cross-border coordination 
between financial authorities and central banks of foreign governments to establish TARP-like 
programs.^'* For example, in response to market disruptions, the Federal Reserve and other 
central banks established reciprocal currency arrangements, or swap lines, starting in late 
2007.^'^ The Federal Reserve’s swap line programs enhanced the ability of foreign central banks 


Congressional Oversight Panel, August Oversight Report: The Global Context and /mernational Effects 
of the TARP, at 3-4 (Aug, 12, 2010) (online at cop.senate.gov/documenls/cop-08 1210-report.pdf) (hereinafter “2010 
August Oversight Report”). 

Id. at 29. 

''’Mat35. 

Id. at 3-4. Treasury also stated that it coordinated extensively with its foreign counterparts throughout 
the financial crisis. Id. at 96. 

A swap line functions as follows; as the borrowing central bank draws down on its swap line, it sells a 
specified quantity of its currency to the lending central bank in exchange for the lending central bank's currency at 
the prevailing market exchange rate. The two central banks simultaneously enter into an agreement that obligates 
the borrowing central bank to buy back its currency at a future date at the same exchange rate that prevailed at the 
time of the initial draw, plus interest. The borrowing central bank then lends the dollars at variable or fixed rates to 
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to provide U.S. dollar funding to financial institutions in their jurisdictions at a time when 
interbank lending was effectively frozen. Most countries ultimately intervened in similar ways 
and used the same basic set of policy tools: capital injections to financial institutions, guarantees 
of debt or troubled assets, asset purchases, and expanded deposit insurance.^'* 

2. Summary of COP Report and Findings 

The Panel’s August 2010 oversight report examined the TARP in an international 
context, describing how the financial crisis that began in 2007 exposed the interconnectedness of 
the global financial system. By 2008, the global financial system had become deeply 
internationalized and interconnected. Although the crisis began with subprime mortgage defaults 
in the United States, its damage spread rapidly overseas and it quickly evolved into a global 
financial crisis. Faced with the possible collapse of their most important financial institutions, 
many national governments intervened. While the United States attempted to stabilize the 
system by flooding money into as many banks as possible - including those that had significant 
overseas operations - most other nations targeted their efforts more narrowly toward institutions 
that in many cases had no major U.S. operations. While it was difficult to assess the precise 
international impact of the TARP or other U.S. rescue programs because Treasury gathered very 
little data on how TARP funds flowed overseas, it appeared likely that America’s financial 
rescue had a much greater impact internationally than other nations’ programs had on the United 
States.^’’ 

3. Panel Recommendations and Updates 

Improved Data Collection and Reporting. In its August 2010 Oversight Report, the 
Panel called upon Treasury to collect and report more data about how the TARP and other rescue 
funds flowed internationally, to document the impact that the U.S. rescue had overseas, to create 
and maintain a database of this information, to urge foreign regulators to collect and report 
similar data, and to make international regulatory bodies and their interactions with U.S. 
regulators open and transparent. The Panel also urged U.S. regulators to make clear to 
policymakers the impact that such international regulatory bodies have on the U.S, banking 


entities in its country. Id. at 107-108. The majority of the swap line programs established by the Federal Reserve 
terminated on February 1, 2010, but in response to the European sovereign debt crisis, the Federal Reserve 
reestablished its swap line facilities by entering into agreements with the European Central Bank and other major 
central banks (the Bank of England, the Swiss National Bank, the Bank of Canada, and the Bank of Japan) in May 
2010 in order to counteract a shortage of dollar liquidity. These swaps were authorized through January 2011. In 
addition, on December 21, 2010, the Federal Reserve Board authorized an extension through August 1, 201 1, of its 
temporary U.S. dollar liquidity swap arrangements with the Bank of Canada, the Bank of England, the European 
Centra! Bank, the Bank of Japan, and the Swiss National Bank. See Board of Governors of the Federal Reserve 
System, Credit and Liquidity Programs and the Balance Sheety at 8-9 (Feb. 2011) (online at 
wvvw.federalreserve.gov/monetarypolicy/files/monthlyclbsreport201 102.pdf). 

2010 August Oversight Report, supra note 213, at 117. 

2010 August Oversight Report, supra note 213, at 3-5. 
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industry and broader economy. It does not appear that Treasury has acted upon this 
recommendation, 

“War gaming” Exercises. The Panel also recommended that the international 
community gather information about the international financial system, identify vulnerabilities, 
and plan for emergency responses to a wide range of potential future crises. The Panel called 
upon U.S. regulators to encourage regular crisis planning and financial “war gaming.” 

Though no regulatory body has yet reported results from financial “war gaming,” a broad 
array of international standard-setting bodies, including the Basel Committee on Banking 
Supervision and national authorities, under the coordination of the Financial Stability Board, are 
in the midst of quantifying and finalizing key elements of regulatory reform. The Financial 
Stability Board, which includes the G20 (a group of 20 nations consisting of both industrialized 
and emerging economies), will assess financial system vulnerabilities, promote coordination and 
information exchange among authorities, advise and monitor best practices to meet regulatory 
standards, set guidelines for and support the establishment of supervisory colleges, and support 
cross-border crisis management and contingency planning. At the Seoul Summit in November 
2010, the G20 leaders endorsed the Financial Stability Board policy framework, including its 
work processes and timelines, for reducing the moral hazard of systemically important financial 
institutions.^^® Regulators are also working with international bodies to coordinate responses in 
the event of a large cross-border bank failure.^^' U.S. regulators do not have the authority to 
resolve foreign parents of U.S. subsidiary firms that fail in the United States and only have 
authority over the U.S. parent companies and U.S. subsidiaries of U.S. entities,^^^ making 
international cooperation helpful for the successful resolution of large, transnational banks. 

4. Lessons Learned 

As the Panel highlighted in its August 2010 oversight report, the international response to 
the crisis that started in 2007 developed on an ad hoc, informal, jurisdiction-by-jurisdiction basis. 
Despite the limitations of international coordination, macro-economic responses taken by central 
banks, which had broader discretion to design liquidity facilities, were the most coordinated.^^^ 


See Sullivan & Cromwell LLP, Basel HI and FSB Proposals (Nov. 15, 2010) 
(www.suiicrom.eom/files/Publication/27b4dd5f-05fd-4f6b-b49e- 
21caae447eee/Presentation/PublicationAttachment/6cdbbb2e-l 103-4c89-b0d5- 
23f734ld2b4c/SC Publication_Basel__lII__and_FSB_Proposals.pdf). 

Federal Deposit Insurance Corporation, Statement of John Corston, Acting Deputy Director, Complex 
Financial Institution Branch, Division of Supervision and Consumer Protection. Federal Deposit Insurance 
Corporation on Systemically Important Institutions and the Issue of "Too Big to Fail " (Sept. 1 , 20 1 0) (online at 
www.fdic.gOv/news/news/speeches/archives/2010/spsep01 lO.html). 

See Simon Johnson Testimony to the Panel, supra note 120. See also Jeffrey N. Gordon, The Dangers 
of Dodd-Frank (Oct. 15, 2010) (online at www.law.com/jsp/nylj/PubArticleNY.jsp7id-1202473381266). 

2010 August Oversight Report, supra note 213, at U6-1 17. 
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Governments ultimately made their decisions, however, based on an evaluation of what was best 
for their own banking sector and their domestic economy: consideration of the specific impact of 
their actions on the financial institutions, banking sector, or economies of other jurisdictions was 
not a high priority. This was due to both the rapid and brutal pace of the crisis as well as the 
absence of effective cross-border crisis response structures. Ultimately, this meant that the 
assistance that was provided to specific troubled institutions depended very much on where they 
were headquartered.^^'* 

Although these ad hoc actions ultimately restored a measure of stability to the 
international system, there is no doubt that international cooperation could be improved. The 
internationalization of the financial system has, in short, outpaced the ability of national 
regulators to respond to global crises.^^^ 

III. Credit Markets: Small Business and Consumer Lending 

As noted above, the majority of the Panel’s reports have addressed topics relevant to the 
banking sector. Bank health and credit markets are opposite sides of the same coin, because a 
healthy bank with a solid balance sheet is in a better position to respond to demand for credit. 
Accordingly, this section discusses the impact of the financial crisis and subsequently the TARP 
on credit markets. 

A. Background 

1. Small Business Lending 

Credit is critical to the ability of all businesses to purchase new equipment or new 
properties, expand their workforce, and fund their day-to-day operations. If credit is unavailable, 
businesses may be unable to meet current business demands or to take advantage of opportunities 
for growth.^^* In contrast to large corporations, small businesses are generally less able to access 
the capital markets directly and thus are more vulnerable to a credit crunch. The result of 
reduced access to credit can be that too few small businesses start and too many stall - a 
combination that can hinder economic growth and prolong an economic downtum.^^’ 


20 1 0 August Oversight Report, supra note 21 3, at 1 1 6. 

20 1 0 August Oversight Report, supra note 2 1 3, at 1 1 7. 

20 1 0 May Oversight Report, supra note 1 1 0, at 3; Congressional Oversight Panel, Written Testimony of 
Paul Smiley, president, Sonoran Technology and Professional Services, Phoenix Field Hearing on Small Business 
Lending, at 2 (Apr. 27, 2010) (online at cop.senate.gov/documents/testimony-042710-smiley.pdf). 

Congressional Oversight Panel, May Oversight Report: Reviving Lending to Small Businesses and 
Families and the Impact of the TALF, at 12 (May 7, 2009) (online at cop.senate,gov/documents/cop-050709- 
report.pdf) (hereinafter “2009 May Oversight Report”). 
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During the financial crisis, bank lending to individuals and businesses decreased across 
the board due to market uncertainty and continued credit quality deterioration.^^* As Figure 12 
shows, the amount of loans and leases outstanding at commercial banks dropped to $6,5 trillion 
in the spring of 2010 from its level of $7.3 trillion outstanding in October 2008.^^^ As loans and 
leases outstanding have declined, the amount of cash assets held as a portion of total loans and 
leases has increased. Following the government’s initial $125 billion investment in the first nine 
TARP participants in October 2008, the cash to loans ratio more than doubled, from 7 percent to 
its December 2010 level of 16 percent.^*® While an increased cash to loan ratio is not necessarily 
a negative sign, as it conveys a desire to ensure adequate cash reserves, the continued decrease in 
loans outstanding shows that there continues to be a decrease in the amount of credit in the 
market. 


Board of Governors of the Federal Reserve System, U.S. Credit Cycles: Past and Present, at 4 (online at 
www.treasury.gov/initiatives/tlnancial-stability/results/cpp/cpp- 

report'Documents/Fed%20US%20Credit%20Cycles%20072409.pdf) (accessed Mar. 1 1 , 20 1 1 ) (“. . .credit growth 
typically declines prior to and during economic downturns”). 

The National Bureau of Economic Research, the body responsible for determining when shifts in the 
business cycle occur, stated that the most recent recession began in December 2007 and ended in June 2009. NBER: 
US Business Cycle, supra note 21. The sharp jump in loans and leases to $7.0 trillion in the spring of 2010 is 
predominantly due to the implementation of FAS 166/167, which required institutions to bring all loans held in 
variable interest entities onto their balance sheets. Since then, outstanding loans and leases have steadily decreased. 

It is difficult Jo isolate new lending due to reporting standards of banks. As part of the TARP, banks 
that received assistance were required to report on their lending. Treasury used those data to publish a survey of the 
top 22 CPP recipients. However, Treasury did not require TARP recipients that repaid their funds to continue 
reporting, thereby leaving a deficiency of data on new lending by the nation’s largest banks. Treasury continued 
publishing the Capital Purchase Program Monthly Lending Report, which measures only three metrics of the 26 
measured by the survey of the top 22 CPP recipients. 2010 May Oversight Report, supra note 110, at 28. 
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Figure 12: Lending and Cash Assets at Commercial Banks^^^ 



loans and leases in bank credit <left axis) 

•“—Cash as a percentage of loans and leases (right axis) 


While it is difficult to gather data specifically about small business credit or to generalize 
across small business market participants, credit began to tighten for small businesses in early 
2008 and worsened over the course of 2009.^^^ For loans to small businesses, in the first quarter 
of 2008, 5 1 .8 percent of the Federal Reserve’s Survey of Senior Loan Officers respondents 
reported that they had tightened credit standards. By the fourth quarter of that year, that 
percentage had risen to 69.2 percent. Credit remained tight during the first part of 2009: in the 
first quarter, 42.3 percent of the Survey of Senior Loan Officers respondents reported that they 
had tightened credit standards. The numbers of Senior Loan Officers reporting tightening credit 
eventually leveled off, reflecting the fact that most banks had already tightened their lending 

The considerable increase in loans and leases outstanding in this graphic in early 2010 is due to the 
adoption of the Financial Accounting Standards Board’s Financial Accounting Statements No. 166 and No. 167 as 
of the week ending March 31, 2010. These rules changed the accounting standards for financial assets and led to 
domestically chartered commercial banks consolidating approximately $377.8 billion in assets and liabilities on their 
balance sheets at the end of the first quarter 2010. Financial Accounting Standards Board, FASB Issues Statements 
166 and 167 Pertaining to Securitizations and Special Purpose Entities (June 16, 2009) (online at 
www.fasb.org/cs/ContentServer?c=FASBContent_C&pagename=FASB/FASBContent_C/NewsPage&cid=l 176156 
240834); Board of Governors of the Federal Reserve System, Assets and Liabilities of Commercial Banks in the 
United States - Notes on the Data (Apr. 9, 2010) (online at 

www.federalreserve.gov/releases/h8/h8notes,htm#notes_20100409); Treasury Transactions Report, supra note 36. 

A source of information on trends is the Federal Reserve’s Senior Loan Officer Opinion Survey on Bank 
Lending Practices, which is based on quarterly data reported by the Survey of Senior Loan Officers respondents and 
addresses changes in the supply of and demand for loans to businesses and households. See Board of Governors of 
the Federal Reserve System, January 2011 Senior Loan Officer Opinion Survey on Bank Lending Practices, at 7 
(Jan. 31, 20! 1) (online at www.federalreserve.gov/boarddocs/snloansurvey/201 102/fuilreport.pdf} (hereinafter 
“January 20j 1 Senior Loan Officer Survey”). 
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standards.^^^ Unable to find credit, many small businesses shut their doors, and some of the 
survivors are still struggling to find adequate financing.^^'' At an acute phase of the crisis, the 
Panel found compelling reports of slowed lending at its April 2009 field hearing in Milwaukee, 
Wisconsin, On the one hand, small business owners discussed their lack of access to credit at 
that hearing. Anecdotally, small business owners who testified suggested that their banks, which 
had received TARP injections, had been unable to fulfill their credit needs, which ranged from 
additional loans to restructuring or even sustaining existing lines of credit. On the other hand, 
the community bankers who testified at the field hearing highlighted their efforts to extend credit 
to their small business customers. Two witnesses representing community banks emphasized 
that they were continuing to lend throughout the crisis, while acknowledging that they had no 
choice but to pursue new opportunities cautiously.^^^ 

During the crisis, many larger banks pulled back from the small lending market.^^* Some 
borrowers looked to community banks to pick up the slack, but smaller banks remained strained 
by both their exposure to CRE, which continued to pose a risk to the economic viability of 
banks, and other liabilities.^^^ In addition, many of the government programs aimed at banks 
were arguably designed more to provide relief for the kinds of assets held by larger banks, and 
have had little effect on the smaller banks now bearing a greater share of small business lending. 
Even now, with a cautious recovery under way in many sectors, standards for small business 
lending have remained tight, easing only very slightly by the fourth quarter of 2010.^^* 

2. Consumer Lending 

Leading into the financial crisis, families were deep in debt, including mortgages, auto 
loans, credit cards and student loans. Families were left with little savings, while declines in the 
value of housing and in the stock market further shrunk household net worth. As wages 

™ 2010 May Oversight Report, supra note 1 10, at 17. 

2010 May Oversight Report, supra note 1 10, at 3. 

2009 May Oversight Report, supra note 227, at 13-14; Congressional Oversight Panel, Hearing on the 
Credit Crisis and Small Business Lending (Apr. 29, 2009) (online at cop.senaie.gov/hearings/library/hearing- 
042909-milwaukee.cfm) (full audio recording). 

2010 May Oversight Report, supra note 1 10, at 62-63. 

The withdrawal of consumer and small business loans because of a disproportionate exposure to 
commercial real estate capital creates a “negative feedback loop” that suppresses economic recovery. See Section 

n. 

2009 May Oversight Report, supra note 227, at 4, 12-13. According to the Federal Reserve Board’s 
January 201 1 Senior Loan Officer Opinion Survey on Bank Lending Practices, a small fraction of banks reported 
they were continuing to ease standards for commercial and industrial (C&I) loans over the fourth quarter of 2010 to 
large and medium-size firms, but few reported changing standards on such loans to small businesses. January 201 1 
Senior Loan Officer Survey, supra note 232, at 4, 13. While the respondents reported a moderate increase in 
demand for C&I loans, there was little if any change in demand for other types of loans. Reports of strengthened 
demand for C&I loans were more widespread th^ in the previous survey. Approximately 5 percent of banks 
reported increased demand from small businesses. Id. 
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stagnated and unemployment rose, the ability of households to manage ever-larger debt loads 
became increasingly difficult. 

During late 2008 and into 2009, consumer credit indicators showed the tightening of the 
credit markets and the effect on household borrowing. This reduction in credit availability can 
be seen through rising interest rates and higher lending standards, as well as through reductions 
in the rate and overall volume of lending. In the fourth quarter of 2008, consumer spending on 
goods and services fell 4.3 percent - a decline responsible for nearly half of the reported 6.2 
percent annualized contraction in GDP. This was the largest spending decrease in 29 years.^^’ 

At the same time, the recession impacted demand for borrowing, as households paid down debts 
built up during the boom years, which contributed to the economic contraction. Overall, the 
trend across the sector was one of debt reduction, credit limit decreases, rising delinquencies, and 
tightening lending standards The aggregate decline in consumer lending was likely due to a 
combination of deleveraging by households and reduced access to credit. 

3. Government Efforts to Stimulate Small Business and Consumer Lending 

Since the onset of the financial crisis, the federal government has instituted a series of 
programs designed to support lending and liquidity in the consumer and small business credit 
markets. Since the TARP’s inception, Treasury has announced almost $60 billion in funding for 
TARP programs for small business-related initiatives, but it has reduced that commitment to 
approximately $5.2 billion over the past year.^‘" The government initiatives predominantly 


2009 May Oversight Report, supra note 227, at 19-20. 

2009 May Oversight Report, supra note 227, at 25-30. 

In April 2010, Treasury reduced its planned investment commitments for the Consumer and Business 
Lending Initiative from $60 billion to $52 billion. The $52 billion of the Consumer and Business Lending Initiative 
was comprised of $20 billion for the TALF, $30 billion reserved for the SELF (separate from the TARP through 
legislation), not more than $1 billion for the CDCl Program, and not more than $I billion for the SBA 7(a) 

Securities Purchase Program. U.S. Department of the Treasury, Troubled Asset Relief Program Monthly 1 05(a) 
Report - March 2010, at 7 (Apr. 12, 2010) (online at www.treasury.gov/initiatives/financlal-stability/briefmg- 
room/reports/105/Documentsl05/March%202010%20l05(a)%20monthly%20report_fmaI.pdf). 

Before and after passage of the Dodd-Frank Act, Treasury announced changes in the planned commitments 
under the TARP, including changes to its small business-related initiatives. Treasury reserved $5.48 billion for the 
Consumer and Business Lending Initiative in July 2010, of which (i) $4.3 billion was allocated to TALF, (ii) $337 
million was disbursed from the $400 million allocated for SBA 7(a) securities purchases, and (iii) $570 million was 
disbursed from the $780 million allocated for the CDCI. See U.S. Department of the Treasury, Troubled Asset 
Relief Program Monthly 105(a) Report -- July 2010, at 4-6 (Aug. 10, 2010) (online at 
www.treasury.gov/iniliatives/financial-stability/briefing- 

room,'reports/105/Documentsl05/July%2020l0%20105(a)%20Report Final.pdf). As ofthe expiration of 
Treasury’s authority to make new financial commitments under the TARP on October 3, 2010, its Consumer and 
Business Lending Initiative commitment stood at approximately $5,2 billion. See U.S. Department ofthe Treasury, 
Troubled Asset Relief Program Monthly 105(a) Report - December 2010, at 3 (Jan. 10, 201 1) (online at 
www.treasury.gov/initiatives/financiai-stability/briefing- 

room/reports/105/Documentsl05/Decemberl05(a)%20report_FINAL_v4,pdf) (hereinafter “TARP Monthly 105(a) 
Report ~ December 20 1 0”). 
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included additional support for Small Business Administration (SBA) programs, capital 
infusions for smaller banks, and various efforts to stimulate secondary markets for bank assets in 
hopes of easing the stresses on bank balance sheets and freeing banks to make more loans. 

a. SBA Programs 

In stable credit markets, the government’s effort to facilitate small business lending relies 
chiefly on programs run by the SBA. The SBA acts as direct lender or, more often, guarantor in 
the small business lending sector. Guarantees, which comprise the bulk of the SBA’s 
outstanding loan portfolio, derive from the agency’s 7(a) and 504 loan programs and its Small 
Business Investment Company Program. Under its 7(a) program, the SBA is authorized to 
guarantee loans for working capital. Under its 504 program, the SBA is authorized to guarantee 
loans for the development of small assets such as land, buildings, and equipment that will benefit 
local communities. Direct loans originate from the SBA’s microloan and disaster loan programs. 
While SBA programs have helped promote lending to small businesses, SBA-guaranteed loans 
constitute only a small percentage of total small business lending.^"*^ 

During the financial crisis, however, SBA lending declined considerably, even though 
those loans can be a fallback for business owners who fail to obtain conventional loans. The 
tightening of credit in the SBA lending markets mirrored the tightening of credit in conventional 
markets for small business loans, with loan volume decreasing over the course of 2008. In the 
fall of 2008, the secondary market for SBA 7(a) loans froze altogether. Unable to shed the 
associated risk from their books and free up capital to make new loans through securitization, 
commercial lenders significantly curtailed both their SBA lending and other lending activities. 
The decline in SBA lending became even more pronounced in the early months of 2009 while 
commercial lending remained very constricted, thus leading to few sources of credit for small 
businesses.^"'^ 

In an effort to increase SBA lending, the American Recovery and Reinvestment Act 
(ARRA) included a provision that reduced the risk to private lenders by temporarily increasing 
the government guarantee on loans issued through the SBA’s 7(a) loan program to as much as 90 
percent.^'''* The SBA began implementing the increased guarantee program in March 2009.^“'^ 


20 1 0 May Oversight Report, supra note 1 1 0, at 42. 

™ 2009 May Oversight Report, supra note 227, at 14, 30-42. 

’■’^2010 May Oversight Report, supra note 1 10, at 45. 

Moreover, ARRA temporarily eliminated up-front fees that the SBA charges on 7(a) loans that increase 
the cost of credit for small businesses, and temporarily eliminated certain processing fees typically charged on 504 
loans. ARRA also included a Business Stabilization Program that allowed the SBA to guarantee fully loans to 
“viable” small businesses experiencing short-term financial difficulty (up to $35,000). 

Pursuant to H.R. 5297, the Small Business Jobs Act of 2010, the SBA loan guarantee enhancement 
provisions relating to guarantees and fees were extended through December 31, 2010. 
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On October 2 1 , 2009, the White House announced a small business lending initiative 
under the TARP, the CDCI, to invest lower cost capital in community development financial 
institutions (CDFIs). As of the CDCfs close in September 2010, Treasury had provided to 84 
community development financial institutions approximately $570.1 million (approximately 
$363,3 million of this amount was a result of exchanges from CPP by 28 institutions) of the 
$780,2 million it originally allocated for this program.^''* Treasury did not require community 
development financial institutions to use the capital to increase small business lending as a 
condition of participating in CDCI. 

ii. SBLF 

On September 27, 2010, President Barack Obama signed the Small Business Jobs and 
Credit Act of 2010 into law.^''^ This legislation created the SBLF, which was created outside the 
TARP and aims to stimulate small business lending by providing capital to participating 
community banks at interest rates keyed to small business lending levels.^'** The capital is in the 
form of a preferred stock investment with a variable dividend rate; it starts at 5 percent and can 
be reduced to as low as 1 percent or increased to as high as 7 percent, depending on small 
business lending levels. As small business lending increases, a bank will receive a reduced 
dividend rate on the funds borrowed. If small business lending fails to increase, the bank will 
pay increased dividend rates on the funds borrowed. After four and a half years, the dividend 
rate will increase to 9 percent regardless of the change in small business lending levels. The 
SBLF will be open to banks that received funds from the TARP’s CPP as well as those that did 
not. The legislation limits participation in the SBLF to banks with under $10 billion in assets, 
and it prohibits participation by institutions on the FDIC’s Problem Bank List and by TARP 


U.S. Department of the Treasury, Troubled Asset Relief Program: Two Year Retrospective, at 33 (Oct. 5, 
20 1 0) (online at www.treasury.gov/initiatives/financial-stability/briefing- 

room/reports/agency_reports/Documents/TARP%20Two%20Year%20Retrospective_10%2005%2010_transmittal% 
201etter,p(lf) (hereinafter “TARP: Two Year Retrospective”). 

Small Business Jobs and Credit Act of 2010, Pub. L. No. 1 1 1 -240 (20 1 0). 

For further discussion concerning the SBLF, see Section tit, infra. On December 20, 2010, Treasury 
issued guidance under which CDCI recipients can refinance into the SBLF. Banks that participate in the SBLF will 
not be able to continue to participate in the CDCI, must be in compliance with all the terms, conditions, and 
covenants of the CDCI in order to refinance, and must be current in their dividend payments owed to Treasury under 
the CDCI. U.S. Department of the Treasury, Resource Center - Small Business Lending Fund (Dec. 20, 2010) 
(online at www.treasury.gov/resource-center/sb-prograras/Pages/Small-Business-Lending-Fund.aspx) (hereinafter 
“Treasury Resource Center - SBLF”). 
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recipients that have missed more than one dividend payment.^'** Generally speaking, the SBLF 
will provide capital on terms that are more favorable than the CPP offered. 

c. Supporting Secondary Markets 

Starting in November 2008, Treasury and the FRB emphasized revival of the 
securitization markets, not simply basic bank lending, to restore the flow of credit to small 
businesses and families. The government developed numerous initiatives for supporting 
secondary lending markets. Secondary markets allow depository institutions either to sell or 
securitize loans, converting potentially illiquid assets into cash and shifting assets off their 
balance sheets. From the outset, however, this approach raised a variety of issues, including 
whether the program would meaningfully affect access to credit for small businesses because 
only a small fraction of small business loans are securitized, limiting the effectiveness of 
secondary market-driven programs for small business loans.^“ 

i. TALF 

Driven by the ABS market freeze in the fall of 2008, the Federal Reserve and Treasury 
announced the creation of the TALF in late November 2008. The TALF was designed to 
promote renewed issuance of consumer and business ABS at more normal interest rate spreads. 
As demonstrated in Figure 13 below, the majority of TALF ABS issuances were consumer 
lending-related, but only a small percentage of transactions occurred in the small business sector. 
When the TALF program was closed on June 30, 2010, there were $43 billion in loans 
outstanding. Accordingly, on July 20, 2010, Treasury reduced the credit protection provided for 
the TALF from $20 billion to $4.3 billion, constituting 10 percent of the total outstanding TALF 
loans.^’’ 


H.R. 5297 § 4103(d)(4), 1 llth Cong, (2010); H.R. 5297 § 4103(d)(7)(B), 1 1 1th Cong. (2010). Banks 
may be put on the Problem Bank List for a number of reasons, including failure to achieve certain capita! ratios, the 
issuance of cease and desist orders, and other regulatory actions. 

Generally, only SBA-guaranteed loans are securitized, and they constitute only a small fraction of small 
business lending. 2010 May Oversight Report, supra note ! 10, at 42; 2009 May Oversight Report, supra note 227, 
at 50-58. 

Federal Reserve Bank of New York, Term Asset-Backed Securities Loan Facility: Terms and Conditions 
(July 21, 2010) (online at www.newyorkfed.org/markets/talf_tenns.html); Board of Governors of the Federal 
Reserve System, Press Release (July 20, 2010) (online at 
www.federalreserve.gOv/newsevents/press/monetary/20100720a.htm). 
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Figure 13: TALF ABS Issuances by Sector^“ 
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ii. SBA 7(a) and 504 Securities Purchase Programs 

In addition to the TALF, Treasury created a program to make direct purchases of 
securities backed by the government-guaranteed portion of SBA 7(a) loans and the non- 
government-guaranteed first lien mortgage loans affiliated with the SBA’s 504 loan program in 
hopes of unlocking the small business loan market. Treasury announced its SBA 7(a) initiative 
in March 2009 to help restart small business credit markets and provide an additional source of 
liquidity designed to foster new lending. Despite stating that 7(a) and 504 purchases would 
begin by May 2009, Treasury did not implement the program until March 19, 2010.^^^ Treasury 
initially allocated $15 billion in TARP funds for the purchases, but this was revised to just $1 
billion, and was again reduced to $400 million.^^*' As of the program’s close in September 2010, 


The TALF provided investors with non-recourse loans secured by certain types of ABS, including credit 
card receivables, auto loans, equipment loans, student loans, floor plan loans, insurance-premium finance loans, 
loans guaranteed by the SBA, residential mortgage servicing advances, and commercial mortgage -backed securities 
(CMBS). The chart reflects all TALF ABS issuances, but does not reflect CMBS issuances. 

“’2010 May Oversight Report, supra note 1 1 0, at 4 1 . 

20 1 0 September Oversight Report, supra note 53, at 53-54. 
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Treasury had made 31 purchases of SBA 7(a) securities totaling about $357 million.^*^ Treasury 
never purchased any 504 securities through this initiative. 

d. Other Government Programs 

Some programs, like the PPIP, discussed above in Section II.A.l .b, were initially 
expected to help stimulate small business and consumer lending but ultimately did not. The 
PPIP was designed to allow banks and other financial institutions to shore up their capital by 
removing troubled assets from their balance sheets. Since the PPIP did not ultimately purchase 
the whole loans that many smaller banks hold on their books, it had little effect on the banks 
responsible for a disproportionate amount of small business lending. Many state and local 
entities also have programs to support small business lending within their geographic boundaries. 
These programs generally mirror, on a smaller scale, tools employed by SBA, including both 
direct lending and loan guarantees.^^* 

B. Summary of COP Reports and Findings 

In May 2009, the Panel addressed small business lending and evaluated the impact of 
FRBNY’s and Treasury’s TALF. The report examined the design of the TALF, which was 
intended to restart securitization markets, and questioned whether any securitization program 
could help meet the credit needs of small businesses. The report also examined other sources of 
small business credit, including credit cards and informal credit sources, such as angel investors, 
family, and friends. The report noted Treasury’s assertion that restoring access to credit has 
multiplier effects throughout the economy and examined the difficulties that small businesses 
were having in obtaining credit of any kind. 

The Panel’s examination of small business credit at the beginning of 2009 showed credit 
terms tightening and loan volume dropping, based on the limited data available. Small 
businesses found themselves in a contradictory position: they needed credit to operate, but the 
drop in demand for their products or services as a result of the country’s economic difficulties 
likely made lenders unwilling to give them that credit except on terms that small businesses 
could not accept. While noting that the TALF, if successful, could improve access to lending for 
families and small businesses, the Panel found that there was reason for caution in predicting the 
ultimate impact of the TALF, though the program could succeed in improving investor demand 
forABS. 


TARP: Two Year Retrospective, supra note 246, at 43. 

Securities purchased by Treasury comprised approximately 700 loans ranging across approximately 1 7 
industries including retail, food services, manufacturing, scientific and technical services, health care, and 
educational services. The program supported loans from 39 of the 50 states, 

2010 May Oversight Report, supra note 110, at 46-47, Annex II. 
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In May 2010, the Panel re-examined the contraction in small business lending and noted 
that although Treasury had launched several programs aimed, in whole or in part, at improving 
small business credit availability, it was not clear that they had had any significant impact on 
small business lending, which remained severely constricted. Numerous factors - bank strength 
or weakness, number of creditworthy borrowers, soft demand for goods and services, and 
deleveraging, among other things - can all cause low lending levels, and the relative importance 
of these factors in the overall mix can shift over time. As demand and supply shift and interact, 
low lending levels can be difficult to analyze.^^^ For example, at the Panel’s April 2010 field 
hearing in Phoenix, Arizona, Candace Wiest, President and CEO of the West Valley National 
Bank, noted that “we want to loan”^^* but “it is difficult to find anyone who has not been 
impacted [by the recession] and remains creditworthy FDIC San Francisco Regional 
Director Stan Ivie noted, however, that “many banks have financial difficulties right now with 
their credit quality and they need to reserve their capital for losses and future losses which results 
in less capital and liquidity to lend ... to borrowers.”^* In focusing on measures to increase the 
supply of small business loans, the Panel’s report noted that Treasury’s actions may ultimately 
be ineffective if the demand for small business loans fails to keep pace. While government 
intervention in the form of capital infusions, for example, might foster additional lending if the 
recipient institutions are facing depleted capital, a bank might not necessarily use an unrestricted 
capital infusion to increase leverage if low lending volume is in fact the result of constrictions in 
demand. 

The Panel also evaluated the proposed SBLF,^*' which the Administration sent to 
Congress shortly before publication of the Panel’s May report. The Panel found that even if 
enacted by Congress the prospects of the SBLF in its draft form were far from certain. Not only 
would the program require legislative approval (and even if Congress had acted immediately, the 
program would not be fully operational for some time), but the Panel also noted the possibility 
that banks could shun the program for fear of being stigmatized by its association with the 
TARP, or avoid taking on SBLF liabilities in such troubled economic times. 


2010 May Oversight Report, supra note 1 10, at 47-57. 

Wiest Testimony to the Panel, supra note 153. 

Congressional Oversight Panel, Written Testimony of Candace Wiest, president and chief executive 
officer. West Valley National Bank, Phoenix Field Hearing on Small Business Lending, at 61-62 (Apr. 27, 2010) 
(online at cop.senate. gov/documents/transcript-0427 1 0-phoenix.pdf). 

Congressional Oversight Panel, Testimony of Stan Ivie, San Francisco regional director. Federal Deposit 
Insurance Corporation, Transcript: Phoenix Field Hearing on Small Business Lending (Apr. 27, 2010) (online at 
cop.senate. gov/documents/transcript-0427 1 0-phoenix. pdfi. 

On May 7, 2010, the Administration provided Congress with revised proposed legislation for the SBLF 
program, and the discussion of the SBLF in the Panel’s May 2010 oversight report was based upon that proposal. 
This revised proposed legislation modified the Administration’s original proposal in some respects, and is different 
from the version that ultimately was passed by both houses of Congress and signed into law by President Obama in 
September 2010. For further discussion of the final SBLF legislation, see Section III.A.S.b.ii, supra. 
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C. Panel Recommendations and Updates 

1. Current State of Commercial and Industrial Lending 

After declining or stagnating consistently through 2008 and 2009, commercial and 
industrial (C&l) lending at domestic commercial banks began to increase slightly towards the 
end of 2010 As of February 23, 2011, there were approximately $620 billion in outstanding 

C&I loans at large banks, while small banks had $374 billion in outstanding C&I loans.^*’ 
Figure 14 below illustrates the level of outstanding C&I loans from 2000 to 201 1. 

Figure 14: Commercial and Industrial Loans Outstanding at Domestic Commercial Banks 
( 2000 - 201 1 )“'* 
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Board of Governors of the Federal Reserve System, Monetary Policy Report to Congress, at 12 (Mar. 1 , 
201 1) (online at www.federalreserve.gov/monetarypolicy/files/201 10301_mprfiillreport.pdf). 

Board of Governors of the Federal Reserve System, H. 8 Assets and Liabilities of Commercial Banks in 
the United States: Data Download Program (Instruments: Large Domestically Chartered Banks, Small Domestically 
Chartered Banks; Frequency: Weekly; Seasonally-Adjusted) (online at 

www.federalreserve.gov/datadownload/Choose.aspx?rel=H.8) (accessed Mar. 10, 201 1) (hereinafter “Federal 
Reserve H.8”). Large banks are defined as the top 25 domestically chartered commercial banks. As of December 
2009, these banks had more than $65 billion in total assets. Board of Governors of the Federal Reserve System, 
Assets and Liabilities of Commercial Banks in the United States - H.8: About the Release (Apr. 9, 2010) (online at 
www.federalreserve.gov/releases/h8/about.htm) (hereinafter “Federal Reserve H.8: About the Release”). 

Federal Reserve H.8, supra note 263. Large banks are defined as the top 25 domestically chartered 
commercial banks. As of December 2009, these banks had more than $65 billion in total assets. Federal Reserve 
H.8: About the Release, supra note 263. 
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Despite the slight increase in loans, data from the January 201 1 Senior Loan Officer 
Opinion Survey offered mixed responses from banks regarding the state of C&I lending over the 
fourth quarter in 2010. More large banks were reporting easing standards for both large/middle- 
market and small firms, while responses from small banks show that loan standards remained 
largely unchanged for all firms. Respondents cited increased competition from other banks and 
nonbank lenders, as well as “a more favorable or less uncertain” economic horizon, as reasons 
for easing lending standards. With regard to loan demand, the net percentage of large banks 
reporting stronger demand for C&I loans from large/middle-market firms was 53 percent. 
However, a lesser percentage indicated stronger demand from small firms. Small banks, on the 
other hand, reported weaker overall demand for C&I loans.^*^ 

2. Consideration of Alternatives 

In its May 2009 Oversight Report, the Panel recommended that if Treasury’s efforts to 
revive securitization failed to expand small business access to credit, then the administration 
should consider: (1) reviving SBA direct loans without going through bank intermediaries; 
and/or (2) devoting more funds directly to business lending rather than securitization, given that 
secondary markets may have limited impact on the financing of small and medium-sized 
firms. Treasury’s new programs, the CDCI and the SBLF, however, while not dependent on 
the SBA or securitization, still focused on bank intermediaries and capital infusions. The Panel 
also recommended that Treasury and relevant federal regulators establish a rigorous data 
collection system or survey that examines small business finance that would include demand- 
and supply-side data along with data from banks of different sizes (both TARP recipients and 
non-TARP recipients). The Panel also recommended that Treasury require reporting obligations 
as part of any future capital infusion program, some of which were addressed through the SBLF. 

3. Small Business Lending Fund 

In its May 2010 report, the Panel evaluated a proposed draft of the SBLF and made 
multiple recommendations about aspects of the program, many of which appear to have informed 
the final legislation. The Panel recommended that Treasury consider mandating minimum 
standards for underwriting SBLF loans in order to ensure that the incentives embedded in any 
program do not spur imprudent lending; and evaluate whether the SBLF could be implemented 


The Senior Loan Officer Opinion Survey on Bank Lending Practices reviews changes in lending terms 
and standards, as well as demand for loans to businesses and households at approximately 60 domestic banks and 22 
U.S. branches and agencies of foreign banks. The survey defines large and middle-market firms as firms with more 
than $50 million in annual sales. Also, large banks are defined as banks with at least $20 billion in total assets as of 
October 31, 2010. January 2011 Senior Loan Officer Survey, mpra note 232, at 3-5. For measures of C&Iloan 
standards and demand, see id at 12-13, 24. 

2009 May Oversight Report, supra note 227, at 58. 
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quickly enough to make any difference at all in small business lending. The SBLF as enacted, 
several months after the Panel’s May 2010 report, contains some key provisions relating to 
several of the Panel’s recommendations. It mandates minimum standards for underwriting SBLF 
loans to ensure that the incentives embedded in any program do not spur imprudent lending.^^* 
The SBLF as enacted also improved tracking and reporting over the draft reviewed by the Panel. 
It requires the Secretary of the Treasury to report to the appropriate congressional committees on 
key SBLF metrics, including the duty to provide a written report detailing how SBLF 
participants have used the funds they received within seven days after the end of each calendar 
quarter in which transactions are made under the SBLF."®’ Similarly, as part of their application 
form, prospective SBLF participants must submit a “small business lending plan’’ of 
approximately two pages to their primary federal regulator and to their state regulator, if 
applicable.™ 

The terms for the SBLF have been made available, and the application deadline is March 
31, 201 1. As of March 8, 201 1, Treasury had received 336 applications.^’’ 

D. Lessons Learned 

Several important lessons can be identified through the Panel’s examinations of 
Treasury’s efforts to support small business and consumer lending. 

First, FRB and Treasury’s emphasis on the securitization markets as an avenue to restore 
small business and consumer credit and creation of the TALF to regenerate investor interest in 
those markets illustrate the complexities and difficulties of making predominant use of any 
single approach to reviving credit for small businesses and families.^’^ While the revival of the 
securitization markets, which are an important part of the nation’s financial sector, can be a part 
of any effective strategy for restarting the credit markets, this cannot be the primary means to 
stimulate credit for small business lending because of the relatively small number of small 
business loans that are securitized. Therefore, it is also critical to consider bank lending without 
regard to securitization. Ultimately, keeping the credit markets open in a fair -and economically 


See the Small Business Jobs and Credit Act of 2010, Pub. L. No. 111-240 (2010). President Obama 
signed the law on September 27, 2010. Although the SBLF evolved from a 2009 administration proposal to use $30 
billion in TARP funds to spur small business lending, the latest incarnation of the SBLF is separate from the TARP. 

H.R. 5297 § 4103(d)(10), 1 1 1th Cong. (2010). 

H.R, 5297 § 4103(3), 1 1 Ith Cong. (2010). 

•™ The “small business lending plan” must detail how the institution would use the SBLF funds to increase 
small business lending in their community, their expected increase in small business lending after receipt of SBLF 
funds, and proposed outreach efforts to inform community members about how to apply for small business loans. 
Treasury Resource Center - SBLF, supra note 248. 

Data provided by Treasury (Mar. 9, 2011). 

2009 May Oversight Report, supra note 227, at 62-63. 
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healthy - manner to small businesses requires a mix of policies that reflect the realities that 
borrowers face.^^^ 

Second, while it is easier and arguably more efficient for Treasury and other government 
actors to use regulated entities like banks as conduits to small businesses since small businesses 
are so heterogeneous, this does not come without cost. Not only are the intermediary’s 
incentives and challenges not identical to the government’s in this approach, but also the form of 
the government’s involvement depends entirely upon the assets the intermediary holds. For 
example, the government can use an intermediary to help provide guarantees and secondary 
market support only if that intermediary holds assets that can be securitized or guaranteed. 

Third, when adopting any particular small business and consumer lending program, the 
government should consider whether approaches that are less dependent on healthy bank balance 
sheets (i.e., state-level consortia and programs in which banks take first losses and first profits 
with a public backstop), might more likely effectuate Treasury’s stated objectives.^’^ 

Finally, the lack of aggregated, timely, and consistent data collection regarding small 
business lending undermines the development of sound policy and fails to reflect the importance 
of small business to the economy. One problem in trying to analyze small business lending, or in 
identifying and designing programs for spurring small business lending, arises from the 
heterogeneity of small businesses (which makes it difficult to determine what, precisely, 
constitutes a small business). “Small business” has been variously defined by Congress and 
several agencies, including the SBA, the Federal Reserve, and others.^™ The myriad definitions 
not only complicate any discussion of small business but also make it difficult to compare data 
and results across studies and surveys in a field in which, as an added complication, data are 
notoriously hard to obtain. The wide variety among small businesses also makes it difficult to 
collect data, target individual trends, and effectively stimulate small business lending. 
Furthermore, in the absence of a rigorous data collection system or survey that examines small 
business finance and includes timely and consistent data, the federal government’s efforts to 
develop sound policies to address small business lending will remain significantly hampered. 

IV, Foreclosure Mitigation 

Given the importance of foreclosure mitigation to families and communities and the 
impact of foreclosures on bank balance sheets and financial stability, the Panel has devoted more 
attention to this topic than any other single area under the TARP, The Panel issued its first 

™ 2009 May Oversight Report, supra note 227, at 62-63, 

2010 May Oversight Report, supra note 1 10, at 81-82. 

2010 May Oversight Report, supra note 1 10, at 82-83. 

These definitions depend on sector, assets, number of employees, and revenue. 20 1 0 May Oversight 
Report, supra note 1 10, at 8-9. 
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foreclosure mitigation report in March 2009, coinciding with the announcement of Treasury’s 
Making Home Affordable initiative, and released three update reports, approximately every six 
months after the initial program announcement and report. The Panel produced a fifth 
foreclosure mitigation report in November 2010, focusing specifically on the foreclosure 
irregularities that had come to light. The body of foreclosure mitigation work was shaped by 
information obtained at field hearings held in Clark County, Nevada, Prince George’s County, 
Maryland, and Philadelphia, as well as a hearing in Washington, DC, 

A. Background 

As the housing boom peaked and began its long downward slide in 2006, millions of 
families began entering foreclosure, with serious implications for the housing markets and 
broader financial stability. Policymakers appeared to take for granted that the housing market 
would not require government intervention. Theoretically, loan modifications should be in the 
self-interest of lenders, since they are typically less costly than foreclosure, and should therefore 
need no inducement. But lenders did not engage in the anticipated number of modifications due 
to a number of factors that the Panel has examined in its reports. In particular, incentives built 
into the mortgage servicing system often make foreclosure more attractive than modification.^’’ 

As millions of borrowers continued moving into foreclosure, the federal government 
made several attempts to address the foreclosure problem, generally with minimal impact. In the 
wake of the financial crisis of late 2008, and incorporating lessons from these unsuccessful 
foreclosure mitigation efforts, Treasury developed the Home Affordable Modification Program 
(HAMP) to fulfill the foreclosure prevention mandate in TARP’s authorizing legislation, 
EESA,^’® At the time, policymakers were concerned about both the social and economic effects 
of mass foreclosures and the systemic risk to the banking system caused by non-performing 
mortgages. 

Prior to the introduction of HAMP in March 2009, there were several federal foreclosure 
mitigation initiatives, but they met with little success. One of the earliest of these initiatives was 
endorsement of the HOPE NOW Alliance, a voluntary coalition of mortgage companies and 
industry organizations designed to centralize and coordinate private foreclosure mitigation 

The Panel has looked at the disincentives for servicers to employ HAMP modifications in several 
reports. See, e-g.. Congressional Oversight Panel, April Oversight Report: Evaluating Progress on TARP 
Foreclosure Mitigation Programs, at 70-76 (Apr. 14, 2010) (online at cop.senate.gov/documents/cop-041410- 
report.pdf) (hereinafter “2010 April Oversight Report”). Some of the more notable of these include: misalignment 
of servicer and investor interests, including lack of servicer lands at risk and servicing fees that are not tied to 
investment performance; impediments to loan modification in pooling and servicing agreements that, even if they 
can be overcome, create additional cost and complication for servicers; lack of investor supervision of servicers to 
encourage financially beneficial modifications; and the possible negative assessment of modifications by credit 
rating agencies. 

See Emergency Economic Stabilization Act of 2008 (EESA), Pub. L. No. 1 10-343, at §109 (2008) 
(online at thomas.loc.gov/cgi-bin/query/ 2 ?cl I0:H,R.i424.enr:). 
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efforts. Although both Treasury and the Department of Housing and Urban Development were 
consulted and strongly promoted the effort, the federal government is not an official sponsor.^’* 
HOPE NOW reports that it has modified over 3 million loans to date,^*° but little information is 
available about the monthly savings those modifications provide to homeowners. 

The outcome of several federal programs influenced the design of HAMP. The first 
official federal government foreclosure mitigation program was FHA Secure, announced in 
August 2007, which refinanced adjustable-rate mortgages into fixed-rate mortgages insured by 
the Federal Housing Administration (FHA). FHA Secure ended in late 2008. Although the 
program refinanced nearly half a million loans, only about 4,000 of these were delinquent at the 
time of refinancing. The Panel has previously attributed FHA Secure’s failure to its restrictive 
borrower criteria.^*’ 

HOPE for Homeowners was established by Congress in July 2008 to permit the FHA to 
insure refinanced distressed mortgages. HOPE for Homeowners was initially expected to help 
400,000 homeowners, but it managed to refinance only a handful of loans. This was likely due 
to the program’s poor initial design, lack of flexibility, and its reliance on voluntary principal 
write-downs, which lenders were very reluctant to make, a pattern also seen in HAMP.^*^ 

Also in July 2008, the FDIC took over IndyMac, one of the nation’s largest subprime 
lenders. Soon afterward, the FDIC announced a loan modification program to assist the 65,000 
delinquent borrowers with loans in IndyMac’s non-securitized portfolio. The FDIC instituted a 
number of similar efforts for loans owned by other, smaller failed banks, which have been 
moderately successful in mitigating foreclosures at those particular lenders.^*’ 

Figure 15 below shows a timeline of foreclosure mitigation efforts and the number of 
new foreclosure actions each month from January 2007 to the present, It is important to note that 
although foreclosure actions have declined in recent months, this likely is due to voluntary 
foreclosure suspensions put in place in the fall of 2010 in response to the documentation 


U.S. Department of the Treasury, Statement by Secrelary Henry M. Paulson, Jr. on Announcement 
of New Private Sector Alliance - HOPE NOW (Oct. 1 0, 2007) (online at www.treasury.gov/press-center/press- 
re!eases/Pages/hp599.aspx). 

2 S 0 hope now Alliance, HOPE NOW: Mortgage Servicers Completed 1. 76 million Loan Modifications 
for Homeowners in 2010 (Feb. 2, 201 1) (online at 

www.hopenow.com/press_release/fiIes/HN%202010%20Fu!!%20Data_FINAL,pdf). 

Congressional Oversight Panel, March Oversight Report: Foreclosure Crisis: Working Toward a 
Solution, at 35 (Mar. 6, 2009) (online at cop,senate.gov/documents/cop-030609-report.pdfj (hereinafter “2009 
.March Oversight Report”). 

See id. at 36. 

For more discussion of the FDlC’s IndyMac program, see Congressional Oversight Panel, December 
Oversight Report: A Review of Treasury’s Foreclosure Prevention Programs, at 92 (Dec. 14, 2010) (online at 
cop.senate.gOv/documents/cop-l21410-report.pdf) (hereinafter “2010 December Oversight Report”). 
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irregularities situation. At that time many of the government initiatives were still relatively new 
and would not reasonably be expected to cause a significant decline in the foreclosure rate.^*'' 


* For statistics on how many borrowers Treasury’s programs have helped to date, see Figure 19 and 
footnote 336. 
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B. Summary of COP Reports and Findings 

The Panel’s first report on foreclosures was published in March 2009, roughly concurrent 
with the announcement of HAMP.^** The report. Foreclosure Crisis: Working Toward a 
Solution, described major impediments to mortgage modifications, including the presence of 
second liens and incentive problems for mortgage servicers caused by the securitization process. 
The report called for the collection and public dissemination of more nationwide mortgage 
performance data. And it established eight questions on which to evaluate a foreclosure 
mitigation program:^®^ 

• Will the plan result in modifications that create affordable monthly payments? 

• Does the plan deal with negative equity? 

• Does the plan address Junior mortgages? 

• Does the plan overcome obstacles in existing pooling and servicing agreements that 
may prevent modifications? 

• Does the plan counteract mortgage servicer incentives not to engage in 
modifications? 

• Does the plan provide adequate outreach to homeowners? 

• Can the plan be scaled up quickly to deal with millions of mortgages? 

• And finally, will the plan have widespread participation by lenders and servicers? 

The report did not specifically evaluate the administration’s initial foreclosure-prevention 
plan, since Treasury announced it shortly before the Panel’s report went to press, and it had not 
yet become operational. 


HAMP is designed to provide a path to modifying mortgages and provides subsidies to lenders, 
servicers, and homeowners to encourage such modifications. Once approved for assistance through HAMP, a 
borrower must successfully complete a trial period, typically three months, during which the borrower makes 
payments on the modified mortgage. A borrower who remains current through the trial period becomes eligible for 
a permanent modification, under which the terms of the trial modification remain in effect for a period of five years. 
After the five-year term is up, the interest rate on the loan can increase by a maximum of 1 percent per year until it 
reaches the prevailing Freddie Mac average interest rate at the time the HAMP modification was made. 

These criteria were considerably influenced by the testimony of foreclosure prevention experts and 
borrowers facing foreclosure in the Panel’s field hearings on foreclosures in Clark County, Nevada, and Prince 
George’s County, Maryland. See Congressional Oversight Panel, COP Field Hearing: Clark County, NV: Ground 
Zero of the Housing and Financial Crisis (Dec. 16, 2008) (online at cop.senate.gov/hearings/library/hearing- 
1 2 1 608-firsthearing,cfm); Congressional Oversight Panel, Coping with the Foreclosure Crisis: State and Local 
Efforts to Combat Foreclosures in Prince George 's County, MD (Feb. 27, 2009) (online at 
cop.senate.gOv/hearings/library/hearing-022709-housing.cfm), 


91 



127 


The Panel’s October 2009 xepon. An Assessment of Foreclosure Mitigation Efforts After 
Six Months, provided a preliminary evaluation of HAMP, which at the time was still in its early 
stages. The report expressed concern that HAMP was not designed to deal with the evolving 
nature of the foreclosure crisis; in particular, the report raised questions about the ability of 
HAMP to prevent foreclosures caused by unemployment or negative equity. The report 
questioned whether HAMP would be able to attain the scale necessary to deal with the millions 
of foreclosures that were expected. Finally, the report questioned whether or not HAMP would 
merely forestall foreclosure for many homeowners, since only a small percentage of HAMP trial 
modifications had converted into five-year, so-called permanent modifications, and also because 
even those that became permanent modifications carried the risk that the homeowner would 
redefault. 

The Panel again assessed HAMP in April 2010. The report applauded Treasury for 
beginning to address the problems that the Panel highlighted during the previous year and in 
particular for taking steps to address the ways in which unemployment, second liens, and 
negative equity may lead to foreclosure. Foreclosures continued at a rapid pace, however, and 
the report found that Treasury’s response continued to lag well behind the pace of the crisis. The 
April 2010 report highlighted in particular the role of unemployment as a driver of delinquencies 
and foreclosures. However, the program as structured at that time did not meet the needs of the 
unemployed. First, many unemployed individuals were unable to qualify for HAMP because 
they could not pass the net present value test for program admittance. Second, borrowers who 
have lost their jobs and have no income are rarely able to pay their mortgages for long, even if 
they receive favorable concessions from their lender; therefore, a program premised on 
moderate, long term payment relief did not provide the deep, short term relief necessary to keep 
unemployed borrowers temporarily without income in their homes. Finally, the unemployed are 
also often forced to move to take advantage of better job opportunities. This can undermine 
many loan modifications designed to prevent foreclosure, since these modifications are generally 
based on an assumption that the borrower will stay in place for several years. The Panel stated 
the best foreclosure mitigation initiative would be a sound economy with low unemployment.^** 

The Panel articulated three major concerns with HAMP in the April 2010 report: (1) its 
failure to deal with the foreclosure crisis in a timely way; (2) the unsustainable nature of many 
HAMP modifications, given the large debt burdens and negative equity that many participating 
homeowners continued to carry; and (3) the need for greater accountability in HAMP, 
particularly with regard to the activities of participating servicers. 

Following the release of the Panel’s April 2010 report, Treasury implemented certain 
previously announced changes to HAMP, but the Panel remained concerned that the choices 
made by Treasury in terms of program structure, transparency, and data collection did not leave 


™ See 2010 April Oversight Report, supra note 277, at 18-20, 134-139. 
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borrowers well served. In a December 2010 report, the Panel estimated that HAMP would 
prevent only 700,000 to 800,000 foreclosures if it continues on its current trajectory - far fewer 
than the three to four million foreclosures that Treasury initially aimed to prevent, and vastly 
fewer than the eight to 13 million foreclosures expected by 2012. The Panel attributed many of 
the problems plaguing HAMP to the program’s design, including its failure to address adequately 
the incentive structures for loan servicers and the obstacles to modifications created by second 
liens. Because Treasury’s authority to restructure HAMP ended on October 3, 2010, the Panel 
noted that HAMP’s prospects were unlikely to Improve substantially in the future. 

in the December 2010 report, the Panel again raised concerns that Treasury refused to 
specify meaningful goals by which to measure HAMP’s progress. The program’s sole initial 
goal - to prevent 3 to 4 million foreclosures - had been repeatedly redefined and watered 
down.^*’ When the stated objectives of a program are limited or not meaningful, the scope of 
oversight and analysis is narrowed. However, as of the publication of this report, with fewer 
than 1.5 million total trial modifications started and only about 540,000 permanent modifications 
in place, it is clear that Treasury is going to fall well short of its initial goal, no matter how that 
goal is defined.^’® 

The Panel further noted in December 2010 that the problem of evaluating HAMP was 
exacerbated by Treasury’s failure to collect and analyze data that would explain its 
shortcomings. Absent a dramatic and unexpected increase in HAMP enrollment, it appears that 
many billions of dollars set aside for foreclosure mitigation will be left unused. Yet Treasury 
continues to state that $30 billion in TARP funding will be expended under HAMP. Because 
Treasury’s authority to restructure HAMP ended, the Panel noted in December 2010 that it was 
too late for Treasury to revamp its foreclosure prevention strategy, but that meaningful steps 
could be taken to wring every possible benefit from the program. 

The Panel also focused on possible conflicts of interest and their impact on servicer 
compliance in the December 2010 report. Treasury has essentially outsourced the responsibility 
for overseeing servicers to Fannie Mae and Freddie Mac, but both companies have critical 
business relationships with the very same servicers, calling into question their willingness to 
conduct stringent oversight. Freddie Mac in particular has hesitated to enforce some of its 
contractual rights related to the foreclosure process, arguing that doing so “may negatively 


See 2010 December Oversight Report, supra note 2S3, at 42-48. For an example of Treasury’s 
articulation of HAMP goals and expectations in the early months of the program, see Congressional Oversight 
Panel, Transcript: Hearing with Herbert M. Allison, Jr., Assistant Secretary of the Treasury for Financial Stability, 
at 30-33 (Oct. 22, 2009) (online at cop.senate.gov/documents/transcript-102209-aliison.pdf). 

U.S. Department of the Treasury, Making Home Affordable Program: Servicer Performance Through 
January 201 1, at 2 (Jan. 31, 201 1) (online at www.treasury.gov/initiatives/financial-stability/results/MHA- 
Reports/Documents/Jan_201 l_MHA_Report_FINAL,PDF) (hereinafter “MHA Program: Servicer Performance 
January 2011”). 
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impact our relationships with these seller/servicers, some of which are among our largest sources 
of mortgage loans.”^*' 

A complex group of issues that came to light in the summer and fall of 201 0 related to 
documentation “irregularities” in recent foreclosure actions added further to the factors impeding 
HAMP success and recovery of the housing market. These widely reported problems include 
improper mass “robo-signing” of mortgage documents by servicers, lost promissory notes and 
other documents that call into question the proper legal ownership of mortgage loans, and related 
securitization issues. The Panel’s November 2010 report examined these issues and considered 
their implications for HAMP, the housing market, and the stability of the economy and the 
banking system. As of the date of publication, a group comprised of Treasury, bank regulators, 
and attorneys general of all 50 states and the District of Columbia are engaged in negotiations 
over resolution of the documentation irregularity situation with a group representing servicers 
and lenders. 

Although the ultimate implications of these irregularities remain unclear, it is possible 
that the irregularities may conceal deeper problems in the mortgage market that could potentially 
threaten financial stability and undermine foreclosure prevention efforts,^® 

The Panel observed that in the coming years, in the best-case scenario, mortgage 
documentation irregularities may prove to be relatively rare paperwork errors that can be easily 
corrected, and have little impact on the housing and financial markets. However, the Panel also 
found that if future revelations show that documentation problems are pervasive, investors and 
others will have reason to doubt the legal ownership of pooled mortgages, which could have 
severe consequences. In this scenario, borrowers may be unable to determine whether they are 
sending their monthly payments to the right people. Judges may block any effort to foreclose, 
even in cases where borrowers have failed to make regular payments. Multiple banks may 
attempt to foreclose on the same property. Borrowers who suffered foreclosure may seek to 
regain title to their homes and force any new owners to move out. Would-be buyers and sellers 
could find themselves in limbo, uncertain about whether they can safely buy or sell a home.^^^ 

Should foreclosure irregularities cause such wide-scale disruptions in the housing market, 
financial institutions may suffer significant harm, and the stability of the financial system may be 
at risk. For example, if a bank were to discover that, due to shoddily executed paperwork, it still 
owns many defaulted mortgages that it thought it sold off years ago, it could face substantial 
unexpected losses. This could disrupt foreclosure prevention efforts such as HAMP. This 


2010 December Oversight Report, supra note 283, at 5. 

™ Congressional Oversight Panel, November Oversight Report: Examining the Consequences of Mortgage 
Irregularities for Financial Stability and Foreclosure Mitigation^ at 83 (Nov. 16, 2010} (online at 
cop.senate.gov/documents/cop-1 1 1610-report.pdf) (hereinafter “2010 November Oversight Report”). 

™ td. at 84. 
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situation has the potential to reduce public trust substantially in the entire real estate industry, 
especially in the legitimacy of important legal documents and the good faith of other market 
participants, particularly if foreclosure irregularities prove to be very common or to involve 
deliberate fraud.^’*' 

C. Panel Recommendations and Program Updates 

After examining various issues related to the foreclosure crisis and Treasury’s response 
throughout the last two years, the Panel provided a series of specific recommendations designed 
to improve the modification process, the structure of Treasury’s foreclosure programs, their 
transparency, and their accountability?’* Treasury’s response to these recommendations has 
been mixed. Treasury followed some suggestions, ignored some, and partially or unsuccessfully 
followed others. Overall, Treasury’s response thus far has been disappointing. 

1. Transparency 

In order to provide a source of comprehensive information about loan performance and 
foreclosure mitigation initiatives, the Panel concluded in its March 2009 report that Congress 
should create a national mortgage loan performance reporting requirement applicable to banking 
institutions and other mortgage servicers. In subsequent reports, the Panel repeatedly 
recommended that Treasury collect more loan-level data on borrowers facing foreclosure.^’* In 
particular, the Panel stated that Treasury does not collect sufficient information to determine why 
loans are moving to foreclosure rather than workouts, nor does it monitor closely enough any 
loan modifications performed outside of HAMP.^” Since the Panel published those 
recommendations, federal banking regulators have not implemented a national mortgage loan 
performance reporting requirement. After being surveyed by the Panel, the OCC and OTS did 
create a quarterly report that contains a limited amount of aggregate information about mortgage 
performance across the country, but this information falls far short of the loan-level data that is 
needed. 


Id. at 84. 

SIGTARP released a report in January 201 1 that echoed many of the Panel’s recommendations for 
HAMP, particularly in the fields of transparency, servicer accountability, and goals. See Office of the Special 
Inspector General for the Troubled Asset Relief Program, Quarterly Report to Congress, at 1 0- 1 3 (Jan. 26, 20 1 1 ) 
(online at www.sigtarp. gov/reports/congress/201 1/January201 l_Quarterly_Report_to_Congress.pdf). 

* Treasury officials have predicted that upcoming “dramatic” changes in the servicing industry will lead 
to a comprehensive database of mortgages in foreclosure, but have provided no indication of when these changes 
will occur, or whether Treasury will take any specific actions on this front. Congressional Oversight Panel, 
Transcript: COP Hearing on TARP 's Impact on Financial Stability (Mar. 4, 201 1 ) (publication forthcoming) (online 
at cop.senate.gov/hearings/library/hearing-03041 1-final.cfm) (hereinafter “COP Transcript: Hearing on TARP’s 
Impact on Financial Stability"). 

2010 December Oversight Report, supra note 283, at 107. 
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In April 2010, the Panel recommended that Treasury commit to providing regular and 
publicly available data reports on all HAMP modifications through the end of their five-year 
modification period. In addition, the Panel called on Treasury to release more data collected by 
its program administrator, Fannie Mae, and its compliance agent, Freddie Mac, so that Congress, 
the TARP oversight bodies, and the public can better evaluate the effectiveness of HAMP.^’* In 
late January 2011, Treasury for the first time released loan-level data on HAMP participants, 
fulfilling the Panel’s recommendation. This information provides a great deal of raw data that 
could reveal insights that could then be used to improve HAMP. The data include information 
on the gross income of applicants, the loan balances of HAMP participants after they receive 
permanent modifications, the credit scores of HAMP participants, and the race and ethnicity of 
HAMP participants, as well as other information. However, the timing of the data release 
provides limited time for oversight bodies or academics to draw any conclusions from the data 
before HAMP expires at the end of 2012. 

The Panel expressed concern about the impact of redefaults of HAMP permanent 
modifications on the program’s ultimate success, and the related need for the collection of better 
data specifically on redefaults. At the Panel’s October 2010 hearing, Guy Cecala, publisher of 
Inside Mortgage Finance, emphasized the danger that redefaults pose to the housing market as a 
whole. “Even a re-default rate at the lower end of estimates would put more than 600,000 
additional distressed properties into the housing market at time when it is struggling to unload an 
already high inventory,” Cecala stated.^” In order to understand which HAMP participants are 
most at risk of redefault and thereby improve the program’s success rate, the Panel believes that 
Treasury should focus its data analysis on identifying borrower characteristics that positively 
correlate to a higher risk of redefault. To maximize the effectiveness of their data collection 
efforts, Treasury’s metrics should be comprehensive, and the results should be disaggregated by 
lenders and servicers and made publicly available.^”” Treasury has begun to release a limited 
amount of aggregate data on HAMP redefaults, but despite the Panel’s urging, it has not made 
public any analysis that identifies borrower characteristics that positively correlate to a higher 
risk of redefault. Nor has Treasury made public data on redefaults that is disaggregated by 
servicer, or that shows redefault rates for more than 12 months after the permanent modification 
begins. Such information is crucial for evaluating the extent to which redefaults are undermining 
HAMP’s performance. 


2010 April Oversight Report, supra note 277, at 88. 

Congressional Oversight Panel, Written Testimony of Guy Cecala, chief executive officer and publisher. 
Inside Mortgage Finance Publications, Inc., COP Hearing on TARP Foreclosure Mitigation Programs (Oct. 27, 
2010) (online at cop.senate.gov/documents/testimony-102710-cecala,pdf). 

Congressional Oversight Panel, October Oversight Report: An Assessment of Foreclosure Mitigation 
Efforts After Six Months, at 112 (Oct. 9, 2009) (online at cop.senate.gov/documents/cop- 100909-report.pdf) 
(hereinafter “2009 October Oversight Report”); 2010 April Oversight Report, supra note 277, at 90. 
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The Panel made a number of specific recommendations related to publicly available 
information. In October 2009, the Pane! called on Treasury to provide borrowers and housing 
counselors with access to its net present value model.^'" Contrary to the Panel’s 
recommendations. Treasury has never made the net present value model fully or even 
substantially public. Treasury has provided borrowers and housing counselors with greater 
access to its net present value model, but the model remains less than fully transparent. 

In December 2010, the Panel urged Treasury to determine which sorts of modifications 
have proven to be most successful in practice. Treasury could then encourage servicers to make 
more of these types of modifications and fewer of the types of modifications that tend to end in 
redefault.^®^ Treasury has thus far shown no indication that it has studied or understands which 
types of loan modifications tend to be most effective and sustainable. Without this knowledge, it 
is impossible for Treasury to press servicers to favor more effective types of modifications over 
others. 


The Panel also called on Treasury to provide detailed public information related to its 
selection and use of Fannie Mae as a financial agent and HAMP administrator and Freddie Mac 
as compliance agent. Treasury has not provided this information. In January 2010, the Panel 
recommended that Treasury release a legal opinion on its HAMP authority.^®'* Although 
Treasury did provide a legal opinion on its HAMP authority to the Panel and allowed the Panel 
to quote from the document, it objected to the Panel making the entire document public. 

2. Compliance 

Treasury has struggled to ensure that HAMP servicers comply with the program’s rules. 
In describing the ineffectiveness of the current system, which provides few real “sticks” to 
punish noncompliance. Professor Katherine Porter, University of Iowa College of Law, testified 
before the Panel that, “servicers . . . have gorged themselves at a buffet of carrots, and they’re still 
not doing what we want them to do.”^°^ In October 2009, the Panel stressed that Treasury 
needed an appropriate monitoring mechanism to ensure that servicers were accurately reporting 


2009 October Oversight Report, supra note 300, at 47. HAMP relies on a net present value calculation 
performed by the loan servicer to determine whether or not a modification is warranted. This consists of a 
comparison of the net present value of an unmodified delinquent loan to the net present value of a modification of 
that same delinquent loan. If the net present value of the modified loan is greater than the net present value of the 
unmodified loan, then a modification is value maximizing for the investors in the loan. The Panel’s October 2009 
report examined Treasury’s mode! and models used by similar programs. Id. at 45-47, 83, 106, 113-116, 129-131. 

2010 December Oversight Report, supra note 283, at 109-110. 

2010 April Oversight Report, supra note 277, at 78. 

2010 January Oversight Report, supra note 153, at 12, 

Congressional Oversight Panel, Testimony of Katherine Porter, professor of law, University of Iowa 
College of Law, Transcript: COP Hearing on TARF Foreclosure Mitigation Programs (Oct. 27, 20 1 0) (publication 
forthcoming) (online at cop.senate.gov/hearings/Hbrary/hearing-I02710-foreclosure.cfm). 
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the reasons for denial or cancellation and that those who did not received meaningful sanctions 
for noncompliance,^®* The Panel stated that these sanctions should include the use of Treasury’s 
authority to withhold or claw back incentive payments.^*” Following the Panel’s 
recommendations, Treasury has not permanently withheld or clawed back any incentive 
payments as a result of noncompliance. 

In addition to meaningful monetary penalties for noncompliance, the Panel stated that 
foreclosures should be stayed until an independent analysis of the application or trial could be 
performed, with the servicer paying the cost of the evaluation.^”* The Panel also stressed that 
information on eligibility and denials should be clearly and promptly communicated to 
borrowers, and that denial information should be reported to the public. The Panel reiterated 
these recommendations in April 2010 and again in December 2010, stressing that denials should 
be subject to a meaningful, independent appeals process managed by either the Office of 
Homeowner Advocate or an ombudsman. While Treasury made progress in ensuring that 
HAMP applicants receive clear and prompt notice on why they are being denied a modification, 
it has not stayed any foreclosures until an independent analysis of the application has been 
performed. Furthermore, Treasury has not implemented the Panel’s recommendation that 
HAMP denial be made subject to a meaningful, independent appeals process. And while 
Treasury collects data on why modifications are being denied or cancelled, it still lacks a 
monitoring mechanism to ensure that those reasons are being reported accurately, and that 
servicers that make inaccurate reports face meaningful sanctions. 

3. Goals 

The Panel repeatedly requested that Treasury announce firmer goals for HAMP. 
Specifically, the Panel recommended that Treasury produce a clear metric of how many 
foreclosures it expects HAMP to prevent, since foreclosures prevented is the only real measure 
of the program’s success.*”” To date. Treasury has not released any goals or estimates for how 
many foreclosures will be ultimately prevented by HAMP since its original goal of 3 to 4 
million.*'” Although Treasury has made some additional data on the program available to the 
public, and also asserts that HAMP has yielded indirect benefits by establishing industry-wide 

306 2 QQ 9 October Oversight Report, supra note 300, at 9, 96. 

2010 December Oversight Report, supra note 283, at 109. 

2010 April Oversight Report, supra note 277, at 53. 

2010 December Oversight Report, supra note 283, at 106. 

^"^2010 December Oversight Report, supra note 283, at 106. See also Congressional Oversight Panel, 
Testimony of Timothy F. Geithner, secretary, U.S. Department of the Treasury, Transcript: COP Hearing with 
Treasury Secretary Timothy Geithner, at 55 (June 22, 2010) (online at cop.senate,gov/documents/transcript-0622I0- 
geithner.pdf) (“Well, again, what HAMP does and what HAMP is designed to do - it was not designed to prevent all 
foreclosures. It could not be designed to do that. ... What HAMP is designed to try to do is to make sure that a set 
of people facing the risk of foreclosure have the chance of being able to afford the challenges of staying in their 
home.’’). 


98 



134 


standards for mortgage modifications,’" the lack of clearly articulated goals still hampers 
evaluation of the program. 

In addition, the Panel recommended that Treasury be clearer about exactly how much 
TARP money it intends to spend on HAMP.”^ Treasury has not provided a realistic estimate of 
how much it expects to spend. Treasury continues to insist that it will use the entire $30 billion 
allocated to HAMP, a highly unlikely outcome considering the program’s meager performance 
to date and the looming expiration of HAMP in December 2012, after which no new trial 
modifications can begin."’ More realistically, CBO estimated that Treasury will spend a total of 
$12 billion among Treasury’s three foreclosure-prevention programs - HAMP, the Hardest Hit 
Fund, and the FHA Short Refinance Program. The Panel further estimated that as little as $4 
billion may be spent on HAMP. 

4. Streamlining 

The Panel repeatedly urged Treasury to improve and streamline communications with 
borrowers, and to make it easier for them to apply for HAMP assistance. For instance, the Panel 
recommended that Treasury establish an ombudsman and dedicated case staff to help borrowers 
cut through red tape and resolve servicer problems."'* Treasury did not implement this 
recommendation. The Panel also requested that Treasury standardize the paperwork that HAMP 
applicants must submit in order to document their income."’ The shift in June 2010 to requiring 
that servicers verify borrower income upfront for all trial modifications was an important step in 
this direction, but it would not be accurate to call the current system “standardized.” 

The Panel focused on the slow rollout of the HAMP borrower web portal, which allows 
borrowers to apply for modifications and to track their application status online. The Panel 
repeatedly encouraged Treasury to get the portal operational, ensure that it is user-friendly, and 


Congressional Oversight Panel, Written Testimony of Timothy G. Massad, acting assistant secretary for 
the Office of Financial Stability, U.S. Department of the Treasury, COP Rearing on the TARP 's Impact on 
Financial Stability, at 8 (Mar. 4, 201 1) (online at cop.senate.gov/documents/testimony-03041 1 -massad.pdf) 
(hereinafter “COP Hearing on the TARP’s Impact on Financial Stability”) (“Moreover, many more homeowners 
have been helped indirectly as a result of the standards that HAMP has catalyzed across mortgage modifications 
industry-wide”). The Panel has encouraged Treasury to collect and release information on non-HAMP proprietary 
loan modifications. Treasury has stated that it has suggested to several servicers that they submit such information, 
but it has made no commitments to the Panel. COP Transcript: Hearing on TARP’s Impact on Financial Stability, 
supra note 296. 

2010 April Oversight Report, supra note 277, at 5. 

As of February 25, 2011 Treasury has expended $1,038 billion under HAMP. 

2009 October Oversight Report, supra note 300, at 1 12. 

2009 October Oversight Report, supra note 300, at U 1. 
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press servicers to use it as the primary point of entry for applications.^'^ The Panel also called on 
Treasury to enforce borrower outreach and communication standards and timelines.^''' Although 
the servicer portion of the HOPE LoanPort web portal finally rolled out in November 2010, a 
development the Panel applauded, the “borrower portal” portion, which would allow borrowers 
to interact directly with the LoanPort system by uploading documents and information without 
working through housing counselors, has not been implemented due to cost reasons. The Panel 
sees this as a significant problem. 

Overall, Treasury made some progress in making the program more accessible and 
understandable to borrowers, improving communications with HAMP participants, and 
streamlining the HAMP process. For example. Treasury instituted a campaign of televised 
public service announcements. Treasury implemented firmer timelines and standards for the 
servicers, although as discussed above, servicer compliance remains a major challenge. But 
there are several indications that Treasury has more work to do in this area: the low number of 
new trial modifications in recent months; the long average time that it takes for a trial 
modification to convert into a permanent modification; the still considerable, though much 
reduced number of trial modifications that remain in the conversion pipeline for many months; 
and anecdotal evidence that many borrowers remain confused and frustrated. 

5. Program Structure 

Since the inception of HAMP, the Panel made numerous recommendations regarding the 
structure of the program, in order to address problems that became apparent during the 
program’s implementation. Although Treasury made some modest progress in increasing 
participation and reducing the redefault rate, it adopted relatively few of the Panel’s 
recommendations thus far. 

The Panel repeatedly called on Treasury to modify the program to address three areas of 
major concern: second lien mortgages, unemployed borrowers, and borrowers with negative 
equity. In response to criticisms by the Panel and other observers, Treasury developed several 
new HAMP-related programs intended to deal with these issues directly, which the Panel 
applauded. Unfortunately, as of the publication of this report, these efforts have not 
demonstrated a track record of success. 

The Panel addressed the problems caused by second-lien mortgages in each of its reports 
on HAMP. The Panel encouraged Treasury to investigate and find a solution to the obstacles 


The web portal, officially the HOPE LoanPort, is operated by the HOPE Alliance, a consortium of 
private lenders and other mortgage industry firms. 2009 October Oversight Report, svpra note 300, at 1 1 1 ; 20 1 0 
April Oversight Report, supra note 277, at 96; 2010 December Oversight Report, supra note 283, at 78, 198. 

2010 April Oversight Report, supra note 277, at 96. 
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that second liens often present to first-lien mortgage modifications.^'* The Panel recommended 
that Treasury explore the implications of adding borrower-specific junior lien information 
directly into HAMP’s net present value model, which is a key tool that servicers use to determine 
whether applicants are eligible for the program. The Panel also recommended that Treasury 
consider the effect these additional debts have on the number of borrowers served by HAMP and 
the impact they have on the sustainability of HAMP modifications,*'^ 

On April 28, 2009, Treasury announced the Second Lien Modification Program to 
address the problem of second liens. The program went into effect on August 14, 2009. 
Borrowers are eligible after their corresponding first liens have been modified under HAMP. 
Although servicer participation is voluntary, once they sign a participation agreement, servicers 
must modify or extinguish the second liens of all eligible borrowers. Servicers, borrowers, and 
second-lien investors all receive incentive payments for their participation. Although the second 
lien modification program is a welcome development, the program has so far seen relatively little 
use. 


The Panel repeatedly urged Treasury to find a way to provide assistance to unemployed 
borrowers, and Treasury attempted to do so by instituting several new programs. The Panel 
commends Treasury for creating the Home Affordable Unemployment Program. This program, 
announced on March 26, 2010, and effective July 1, 2010, assists unemployed homeowners by 
granting temporary forbearance of a portion of their monthly mortgage payments. During the 
forbearance period, which lasts a minimum of three months, unless the homeowner finds a job, 
payments fall to no more than 31 percent of the borrower’s gross monthly income, including 
unemployment benefits. Once borrowers are in the program, the forbearance ends when they 
find work. 

Another Treasury program designed in part to deal with the problem of unemployed 
homeowners is the Hardest Hit Fund. This program, announced on February 19, 2010, provides 
TARP money to state-run foreclosure mitigation programs in specific states hit hardest by home 
value decreases and unemployment. Eighteen states and the District of Columbia are eligible for 
funding. Before receiving the funds, eligible states must submit and receive approval for their 
plans to use the money. Many of the proposed Hardest Hit Fund programs aim to help low- to 
moderate-income families. Some states, such as Arizona, developed programs intended to help 
any struggling homeowner with a demonstrated hardship who meets certain qualifications. To 
date, Treasury allocated $7.6 billion to the states in four rounds of funding. All states receiving 
these funds are using at least a portion of the money to aid unemployed homeowners. 


2009 March Oversight Report, supra note 281, at 38-39. See also 2010 April Oversight Report, supra 
note 277, at 16, 126; 2010 December Oversight Report, rapra note 283, at 109. 

^”2010 April Oversight Report, supra note Til, at 16 ; 2010 December Oversight Report, supra note 283, 

at 109. 
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The Panel also suggested that Pennsylvania’s successful Homeowners’ Emergency 
Mortgage Assistance Program, which provides short-term loans to unemployed homeowners, 
could serve as a model for a nationwide program.^^® Although it is not part of HAMP, Congress 
authorized and the Department of Housing and Urban Development is implementing the 
Emergency Homeowners’ Loan Program, which will assist unemployed borrowers. Despite 
these new programs, however, unemployed borrowers continue to account for many 
foreclosures.^^' 

Negative equity constituted another longstanding area of concern for the Panel, since 
there is a correlation between negative equity, or owing more on your mortgage than your home 
is worth, and delinquency.^^^ In December 2009, the Panel encouraged Treasury to consider 
incentivizing servicers to use principal reduction to deal with these “underwater” borrowers,^^^ 
Since then, Treasury has attempted to deal with negative equity in several ways. 

Treasury created the HAMP Principal Reduction Alternative, which attempts to 
incentivize servicers to write down underwater loans voluntarily. The program was announced 
on June 3, 2010, and went into effect on October 1, 2010. The Principal Reduction Alternative 
operates much like HAMP, except that instead of postponing payments on a portion of the 
mortgage, the program forgives that portion altogether. Servicers are required to consider loans 
that are HAMP-eligible and have loan-to-value ratios greater than 1 1 5 percent. This evaluation 
involves comparing the amount of money that a modification involving principal reduction 
would generate to the amount generated by a modification that does not involve principal 
reduction. The final decision on whether to grant a principal reduction is ultimately up to the 
servicer. Participating investors receive standard incentive payments as well as a percentage of 
each dollar forgiven. 


2009 October Oversight Report, supra note 300, at 89-90; 2010 April Oversight Report, supra note 277, 

at 20. 

In September 2009, the Panel visited Philadelphia’s Mortgage Foreclosure Diversion Pilot Program, a 
court sponsored mediation program for borrowers in foreclosure created by Judge Annette Rizzo of the Philadelphia 
Court of Common Pleas. This program, instituted in April 2008, requires “conciliation conferences” in all 
foreclosure eases involving residential properties with up to four units that were used as the owner’s primary 
residence, based on the idea that bringing borrowers into the same room with lenders’ representatives will foster a 
compromise that is in both parties’ best interests. The program was also discussed in the Panel’s September Field 
Hearing, See Congressional Oversight Panel, Written Testimony of Judge Annette M. Rizzo, Court of Common 
Pleas, First Judicial District, Philadelphia County, Philadelphia Mortgage Foreclosure Diversion Program, 
Philadelphia Field Hearing on Mortgage Foreclosures (Sept. 24, 2009) (online at 

cop.senate.gOv/documents/testimony-092409-rizzo.pdf); Congressional Oversight Panel, Testimony of Judge 
Annette M. Rizzo, Court of Common Pleas, First Judicial District, Philadelphia County, Philadelphia Mortgage 
Foreclosure Diversion Program, Transcript: Philadelphia Field Hearing on Mortgage Foreclosures, at 46-47, 103- 
105 (Sep. 24, 2009) (online at cop.senate.gov/documents/transcript-092409-philadelphia.pdf). 

See First American CoreLogic, Underwater Mortgages On the Rise According to First American 
CoreLogic Q4 2009 Negative Equity Data (Feb. 23, 2010) (online at 

www.corelogic.com/uplo3dedFiles/Pages/ About_Us/ResearchTrends/Q4_2009__Negative_Equity_FrNAL.pdf), 

2010 December Oversight Report, supra note 283, at 67. 
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The Principal Reduction Alternative also includes an equity sharing option, in which the 
investor may be able to share the benefits of a subsequent appreciation in the home’s value. 

Based on this option, the Panel suggested that Treasury monitor the Principal Reduction 
Alternative to determine whether equity sharing increased program participation. If so, the Panel 
suggested that Treasury should consider authorizing equity sharing arrangements in other 
programs.^^"' Although the Principal Reduction Alternative program allows equity sharing, it is 
not required, and it is unclear at this time if this feature will be extensively used or will 
significantly boost overall program performance. Treasury has not implemented any additional 
equity sharing arrangements. Although the Principal Reduction Alternative is a welcome 
additional tool to prevent foreclosures, it does not yet have a demonstrated track record of 
success, and Treasury has not made much data available on its performance. 

Treasury’s Home Affordable Foreclosure Alternative and the FHA Short Refinance 
Program are also intended to address problems caused by negative equity. The Home Affordable 
Foreclosure Alternative program, announced on November 30, 2009, but not effective until April 
5, 2010, seeks to encourage the use of short sales and deeds-in-lieu of foreclosure for HAMP- 
eligible borrowers who are underwater and unable to qualify for modifications. Servicers agree 
to forfeit the ability to seek a deficiency judgment in exchange for allowing borrowers to make 
short sales or issue a deed-in-lieu. Essentially, a servicer agrees to accept the property itself in 
satisfaction of a borrower’s mortgage obligation. All parties receive TARP financial incentives. 

The FHA Short Refinance Program, which was announced on March 26, 2010 and went 
into effect on September 7, 2010, offers a similar option. This TARP-funded program allows for 
the refinancing of non-FHA-insured underwater mortgages into positive equity, FHA-insured 
mortgages. Program participation is voluntary for servicers on a case-by-case basis. As with the 
Principal Reduction Alternative, both the Home Affordable Foreclosure Alternative program and 
the FHA Short Refinance program are relatively new and have not been used extensively so far. 

The Panel also recommended that Treasury consider allowing borrowers whose monthly 
mortgage payments are currently less than 31 percent of their monthly incomes to enter HAMP, 
thereby capturing additional at-risk borrowers, especially those who owe large amounts in 
overdue payments.^^^ In the Panel’s October 2010 hearing on foreclosures. Faith Schwartz, 
senior adviser for the HOPE NOW Alliance, testified that HAMP’s 31 percent minimum 
eligibility standard was considered “aggressive” when HAMP was first rolled out, but that even 


™ 2010 December Oversight Report, supra note 283, at 109. 
2009 October Oversight Report, supra note 300, at 1 12. 


103 



139 


this level of mortgage payment to income is too high for many homeowners who wind up in 
foreclosure.^^* Treasury has not taken action on this suggestion. 

6. Document Irregularities 

The Panel’s November 2010 report on foreclosure irregularities included several 
recommendations for Treasury. Treasury stated at the Panel’s October 2010 hearing that based 
on the information it had at the time, foreclosure irregularities posed no systemic threat to the 
financial system. The Panel challenged this view and asked Treasury to explain why it saw no 
danger. The Panel also encouraged Treasury to monitor closely the impact of foreclosure 
irregularities and publicly report its findings. Further, the Panel’s November 2010 report stated 
that Treasury should develop contingency plans to prepare for the potential worst-case 
scenario.^^^ Treasury indicated that as of the publication of this report, it has not found evidence 
of a systemic threat. However, the 1 1 member federal agency working group, of which Treasury 
is a member, continues to investigate. Rather than conducting an independent monitoring effort. 
Treasury has chosen to monitor the situation through its participation with the interagency 
working group and updates from various regulators. Finally, Treasury has not yet prepared any 
contingency plans for a worst case scenario, but is awaiting tbe findings of the interagency 
investigations to decide what action, if any, it should take.^^* 

So far, the most comprehensive federal response to the Panel’s concerns came from the 
OCC, which, along with other federal banking regulators, conducted examinations of foreclosure 
processing at the 14 largest federal regulated servicers during the fourth quarter of 2010. These 
examinations found “critical deficiencies and shortcomings in foreclosure governance process, 
foreclosure document preparation process, and oversight and monitoring of third party law firms 
and vendors” that “have resulted in violations of state and local foreclosure laws, regulations, or 
rules that have had an adverse effect on the functioning of the mortgage markets and the U.S. 
economy as a whole.” The examinations also found “[a] small number of foreclosure sales” that 
“should not have proceeded” for various reasons, but also that “servicers maintained 
documentation of ownership and had a perfected interest in the mortgage to support their legal 
standing to foreclose.”^^’ 


Congressional Oversight Panel, Written Testimony of Faith Schwartz, senior advisor, HOPE NOW 
Alliance, COP Hearing on TARP Foreclosure Miligalion Programs, at 7 (Oct. 27, 2010) (online at 
cop.senate.gOv/documents/testimony-i027l0-schwartz. pdf). 

2010 November Oversight Report, supra note 292, at 6, 83-84; Congressional Oversight Panel, COP 
Hearing on TARP Foreclosure Miligalion Programs (Oct. 27, 2010) (online at 
cop. senate. gov/hearings/library /hearing-! 0271 0-foreclosure.cfm). 

Information provided by Treasury (Mar. 9, 201 1). 

Senate Committee on Banking, Housing, and Urban Affairs, Written Testimony of John Walsh, acting 
comptroller of the currency, Office of the Comptroller of the Currency, Oversight of Dodd-Frank Implementation: A 
Progress Report by the Regulators at the Half-Year Mark, at 13-15 (Feb. 17, 2011) (online at 
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D. Data Updates 

1. Treasury’s Foreclosure Mitigation Programs 

Treasury announced its broad foreclosure mitigation initiative, headlined by HAMP, 
more than two years ago. Since that time, what results has the effort produced? HAMP began in 
2009 with a major push to get at-risk homeowners into trial modifications. As early enroliees 
either converted into permanent modifications or dropped out of the program, the number of new 
trial modifications began to fall. As a result, the pipeline of new trial modifications has slowed 
considerably since 2009. Unless this trend reverses, which appears unlikely, the program will 
fall far short of Treasury’s initial goal of 3 million to 4 million foreclosures prevented. Figure 16 
shows the number of trial modifications started each month since the program’s inception. 

Figure 16: Number of New Trial Modifications since HAMP’s Inception by Month^^° 



According to Treasury, most of the decline in new trial modifications has been due to 
Treasury’s decision, instituted in June 2010, to require that servicers verify upfront the income of 
HAMP applicants. Prior to June 2010, homeowners were able to qualify for trial modifications 
by verbally providing their incomes to servicers over the phone. As the Panel observed in the 
December 2010 report, however, this change cannot completely explain the decrease, since the 
number of new trial modifications began dropping off long before the upfront verified 
documentation standard was implemented. The Panel also considered the possibility that HAMP 

banking.senate.gov/public/index.cfm?FuseAction=Files.View&FileStoreJd=99d7b6a8-d834-46e6-a088- 

f463fb740cf0). 

Trial modifications are categorized by the month in which homeowners made their first reduced trial 
payment. Data provided by Treasury (Feb. 28, 201 1). 
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has already reached the majority of eligible borrowers who can be helped, In the early months 
of the program, there was a large pool of borrowers awaiting help. Once many of these 
homeowners entered HAMP or other programs, there were simply fewer potential applicants 
who met HAMP criteria.”^ 

While new trials are an important metric for determining the maximum number of 
borrowers the program may be able to assist, a trial modification that fails to convert to a 
permanent modification can hardly be called a success. The pipeline of new permanent 
modifications expanded in late 2009 and early 2010 as Treasury made a major push to convert 
trial modifications into permanent ones. Between January and June 2010, Treasury recorded an 
average of about 55,000 new permanent modifications each month. But since then, the numbers 
have fallen, as Figure 17 shows, to an average of around 30,000 new permanent modifications 
per month. 

Figure 17: Number of New Permanent Modifications since HAMP’s Inception by Month^^^ 
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2010 December Oversight Report, supra note 283, at 20. 

Office of the Comptroller of the Currency and Office of Thrift Supervision, Mortgage Metrics Report, 
Second Quarter 2010, at 22 (Sept. 2010) (online at www.ots.treas.gov/_files/490019.pdf), See a/so Fitch Ratings, 
U S. RMBS: Still Under a Shadow, at 5 (Nov. 1, 2010) (noting that “the number of remaining borrowers eligible for 
a loan modification appears to be declining, as new loan modification activity has declined from its peak in 2009”). 

From May 2009 to September 2009, new permanent modifications totaled 4,742. Monthly new 
permanent modifications are derived from "All Permanent Modifications Started” levels from October 2009 to 
January 2011, which are recorded in the Making Home Affordable Program’s monthly Servicer Performance 
Reports. For these monthly reports, see U.S. Department of the Treasury, Program Results, Making Home 
Affordable Reports (online at www.treasury.gov/initiatives/financial-stability/results/MHA- 
Reports/Pages/default.aspx) (accessed Mar. 3, 201 1) (hereinafter “MHA: Program Results”). 
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The number of permanent modifications is not a complete indicator of program success 
either, since HAMP participants who redefault after conversion to permanent modifications not 
only face foreclosure once again, but also represent an unsuccessful expenditure of taxpayer 
dollars. The Panel in its December 2010 report expressed concern about HAMP redefaults, since 
they have the potential to undermine the program’s success. As Figure 1 8 illustrates, the gap 
between the number of redefaults and the new monthly permanent modifications narrowed in 
recent months. 

Figure 18: Monthly HAMP Permanent Modifications and Redefaults^^'* 
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Monthly Active Permanent Modifications 
■ Monthly Permanent Modification Redefaults 


As noted earlier, Treasury set a goal in March 2009 of assisting 3-4 million homeowners 
avoid foreclosure through HAMP, although Treasury’s definition of “assist” has been somewhat 
unclear. Figure 19 shows the number of households currently being assisted by HAMP, as 
measured by active trial and permanent modifications, along with the number of households 
currently being assisted by the other TARP foreclosure prevention programs. It is important to 
note that some HAMP trial modifications will not convert to permanent modifications and some 
permanent modifications will end in redefaults; therefore, not all of these households will avoid 
foreclosures. 


“Monthly Active Permanent Modifications” and “Monthly Permanent Modification Redefaults” are 
derived from cumulative “Active Permanent Modifications” and “Permanent Modifications Canceled" (excluding 
loans paid off) from February 2010 to January 201 1, as recorded in the Making Home Affordable Program’s 
monthly Servicer Performance Reports. For these monthly reports, see MHA: Program Results, supra note 333. 
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Figure 19: Number of Households Currently Being Assisted By TARP Foreclosure 
Prevention Programs^^* 


Program 

Households Receiving 
Assistance 

HAMP’* 

684,753 

FHA Short Refinance Program’” 

64 

Hardest Hit Fund’’* 

757 

Total 

685,574 


To achieve these results. Treasury has spent $1.2 billion out of the $45.6 billion in TARP 
funds allocated for foreclosure mitigation programs, or 2.6 percent of the funds available.’’’ 
Spending on these programs will continue until 2018, but given the current pace of outlays. 
Treasury seems unlikely to spend anywhere near $45.6 billion.’'” CBO estimates that Treasury 


In light of the number of households assisted to date by Treasury’s foreclosure prevention programs, 
some members of Congress have introduced legislation proposing the repeal of various TARP foreclosure 
prevention programs. See H.R, 430, The HAMP Repeal and Deficit Reduction Act of 201 1, 1 12th Cong, (online at 
www.gpo.gov/fdsys/pkg/BILLS-l 12hr430ih/pdf/BILLS-n2hr430ih.pdO (accessed March 1 1, 2011); H.R. 839, The 
HAMP Termination Act of 201 1, I I2th Cong, (online at wvm.gpo.gov/fdsys/pkg/BILLS-108hr839ih/pdf/BILLS- 
108hr839ih.pdf) (accessed March 1 1, 201 1). 

Treasury has stated that it is “very concerned” about HAMP repeal legislation, and believes that if the 
program was terminated, “many, many Americans who otherwise could be helped into an affordable mortgage will 
not have that opportunity to do so.” Massad Testimony to the Panel, supra note 122. 

The Panel has taken no position on this issue. 

This figure is the sum of 539,493 active permanent modifications and 145,260 active trial modifications. 
Both numbers are as of Jan. 31, 201 1. MHA Program; Servicer Performance January 20\\, supra note 290, at 2, 
Treasury also reports that 21,043 households have received assistance through HAMP’s Principal Reduction 
Alternative, HAMP’s Unemployment Program, HAMP’s Second Lien Program, the Home Affordable Foreclosure 
Alternatives Program, and the Home Price Decline Protection Program. It is likely, however, that at least some of 
these households are among those in active HAMP trial and permanent modifications, and that some of the 
households are not currently receiving assistance. Treasury data provided to the Panel (Feb. 28, 2011). 

Data provided by Treasury (Mar. 10, 201 1). 

The Hardest Hit Fund data show the number of applications approved through December 31, 2010. The 
data is sourced from seven of the 19 states participating in the program. Treasury data provided to the Panel (Feb. 
28,2011). 

Treasury estimates that over time each HAMP permanent modification will cost the federal government 
$20,000. Massad Testimony to the P^el, supra note 122. 

Although HAMP expires on December 31, 2012, and new trial modifications after that date are 
prohibited, existing trial modifications can continue to convert. Considering the five-year term of HAMP assistance, 
the program should continue to expend funds into 2018. 
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will ultimately spend only about $12 billion on these programs.^"" Figure 20 shows Treasury’s 
expenditures to date for its TARP foreclosure mitigation programs, 

Figure 20: Expenditures for TARP Foreelosnre Mitigation Programs^''^ 


Program 

Expenditures 

HAMP 

$1.0 billion 

FHA Short Refinance Program 

53.9 million 

Hardest Hit Fund 

125.1 million 

Total 

S1.2 billion 


2. Housing Market 

Treasury introduced the foreclosure mitigation programs in an effort to prevent 
foreclosures and stabilize the housing markets. Yet, foreclosures have remained at very high 
levels over the last two years. In December 2010, there were 232,000 foreclosure starts, while 
there were 56,000 foreclosure sales. This compares to 282,000 foreclosure starts and 51,000 
foreclosure sales in March 2009, when HAMP was introduced. (Foreclosure sales dipped in late 
2010 as a result of a number of large mortgage servicers suspending foreclosures in order to 
review their internal foreclosure procedures, but these numbers will likely increase in the coming 
months as these servicers resume their foreclosures.) Figure 21 shows foreclosure starts and 
completions by month since March 2009. The 685,574 households currently receiving TARP 
housing assistance - shown in Figure 19- represent roughly the same number of households that 
move into foreclosure proceedings every three months, based on the current rate. 


Congressional Budget Office, Report on the Troubled Asset Relief Program - November 2010, at 4 
(Nov. 29, 2010) (online at www.cbo.gov/ftpdocs/1 19xx/docU980/l 1-29-TARP.pdf) (“CBO Report on TARP - 
November 2010”). 

The HAMP expenditures are as of February 25, 2011, while the expenditures for the other two programs 
are as of February 28, 2011. Treasury data provided to the Panel (Feb. 28, 201 1). 
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Figure 21: Foreclosure Starts and Completions^' 
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As foreclosure starts and completions have remained at a persistently high level, home 
prices have continued to fall. The S&P/Case Shiller index, which measures residential real estate 
prices nationwide, began declining in 2007, and the index’s fall continued through the financial 
crisis of 2008 and beyond. After stabilizing in early 2010, home prices continued their decline in 
the second half of last year. Since the TARP was enacted in October 2008, nationwide home 
prices have declined by 9. 1 percent. Since their peak in February 2007, nationwide home prices 


HOPE NOW Alliance, Appendix - Mortgage Loss Mitigation Statistics: Industry Extrapolations 
(Quarterly from Ql~2007 to Ql-2009), at 4 (online at www.hopenow.com/industry- 

data/HOPE%20NOW%20National%20Data%20July07%20to%20April09.pdf) (accessed Mar. 1 1, 201 1 ); HOPE 
NOW Alliance, Appendix ~ Mortgage Loss Mitigation Statistics: Industry Extrapolations (Monthly for Dec 2008 to 
Nov 2009), at 2 (online at www.hopenow.com/industry- 

data/HOPE%20NOW%20National%20Data%20July07%20to%20Nov09%20v2%20(2).pdf) (accessed Mar. 1 1 , 
2011); HOPE NOW Alliance, Industry Extrapolations and Metrics (May 2010), at 8 (June 28, 2010) (online at 
www.hopenow.com/industry-data/HOPE%20NOW%20Data%20Report%20(May)%2006-2l-2010.pdf); HOPE 
NOW Alliance, Industry Extrapolations and Metrics (September 2010), at 8 (Oct. 3 1, 2010) (online at 
hopenow,com/industry-data/'HOPE%20NOW%20Data%20Report%20(September)%20 10-3 1-20 10%20v2.pdf); 
HOPE NOW .Alliance, Industry Extrapolations and Metrics (December 2010), at 8 (Feb. 2, 201 1) (online at 
www,hopenow.com/industry-dataj'HOPE%20NOW%20Data%20Report%20(December)%2002-01- 
201 1%20v2.pd0. 
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have fallen by 30.2 percent.^'^'* Figure 22 shows that this decline in home prices has happened 
simultaneous with the rise in foreclosures.^^^ 

Figure 22: Foreclosure Actions and Home Prices^'^^ 



-“'—^—Foreclosure Actions — — S&P Case-Shiller 


Putting additional pressure on housing prices is a glut of unsold homes. According to one 
estimate, there are currently more than six million unsold housing units in the United States, as 
compared to a pre-crisis level of 3.8 million.^'” Figure 23 shows the overhang of housing 

S&P/Case Shiller Index data, which runs through December 2010, accessed through Bloomberg 
Financial Data Service (accessed Mar. 4, 2011). 

At the Panel’s March 4, 201 1, hearing, Assistant Secretary Massad noted that foreclosures put 
downward pressure on the prices of neighboring homes. “A foreclosure for any family that goes through it is 
obviously a terrible economic loss,” he stated. “It’s also a great social and - or great psychological and emotional 
loss. It’s a loss to the community. The community suffers from it because neighboring house prices fall. 

Particularly where you have a vacant home that can then be subject to vandalism. ... So you know this situation is a 
drag on our economy as a whole.” Massad Testimony to the Panel, supra note 122. Patrick Lawler, the FHFA's 
chief economist, made a related point, noting that foreclosures can result in additional losses for government 
sponsored enterprises Fannie Mae and Freddie Mac. Speaking about HAMP and other foreclosure-prevention 
programs, he stated: “These programs have benefited the enterprises by mitigating risks and reducing both direct 
losses on loans where foreclosure is avoided and indirect losses on properties where housing markets are stabilized, 
which reduces defaults on other loans.” Congressional Oversight Panel, Testimony of Patrick Lawler, chief 
economist and head of the Office of Policy Analysis and Research, Federal Housing Finance Agency, Transcript: 
COP Hearing on the TARP 's Impact on Financial Stability (Mar. 4, 201 1) (publication forthcoming) (online at 
cop. senate. gov/hearings/library /hearing-03041 1-final.cfm). 

The metric “foreclosure actions,” as used by RealtyTrac, encompasses default notices, scheduled 
auctions and bank repossessions. RealtyTrac: Foreclosures in February, supra note 285. S&P/Case Shiller Index 
data accessed through Bloomberg Financial Data Service (accessed Mar. 4, 201 1 ). 

Data provided by CoreLogic {Feb.l6, 201 1). 


Ill 





147 


inventory in the market. The chart distinguishes between visible inventory and pending 
inventory, which is a measure of potential additions to the sales inventory from homes that are in 
the foreclosure process or have mortgages that are seriously delinquent. There are currently 16 
months of visible housing supply, as compared to an average of 7.3 months of visible inventory 
in 2006.^“* 

Figure 23: Visible and Pending Housing Inventory^’ 
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Because borrowers entering foreclosure have been delinquent on their mortgage 
payments for several months, delinquencies are an indicator of likely future trends in 
foreclosures. HAMP’s declining trial modification production is therefore troubling in relation 
to the current high level of delinquencies. While mortgage delinquencies have declined over the 
past three quarters, they remain near historically high levels. At the end of 2010, loans that were 
30, 60, or 90 or more days delinquent represented approximately 8.2 percent of all outstanding 
loans -down from 10.1 percent during the first quarter of 2010, which was the peak during the 
current crisis, but still above 7.8 percent rate in the fourth quarter of 2008. Mortgages in the 
foreclosure inventory, meaning those currently in the foreclosure process, represent 4.6 percent 
of outstanding loans - which equals the highest level since 2006 and is well above the 3.3 
percent rate in the fourth quarter of 2008. The delinquency rate remains 18 percent above its 


Even though the pending nationwide inventory increased only from 3.4 million in January 2006 to 3.9 
million in November 2010, the rate at which the inventory was clearing slowed down, which explains why the rate 
at which the pending inventory is expected to clear has more than doubled during the same nearly five-year period. 
Data provided by CoreLogic (Feb. 15, 2011). 

Data provided by CoreLogic (Feb.l6, 201 1). 
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level at the time the TARP was enacted, and the foreclosure inventory rate is 56 percent above its 
level from that period.’^® Figure 24 shows delinquency and foreclosure inventory rates since 
before the foreclosure crisis began. 

Figure 24: Delinquency and Foreclosure Inventory Rates^*' 



16% 


■ Delinquency Rate Q Foreclosure Inventory at End of Quarter 


Unemployment rates remain problematic as well, given the link between joblessness and 
mortgage delinquency. Figure 25 shows that the nationwide delinquency rate and the U.S. 
unemployment rate have followed similar trends since early 2006. 


National Delinquency Survey - 2010 4th Quarter, supra note 4. 
National Delinquency Survey — 20104th Quarter, 5w/7ra note 4. 
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Figure 25; Unemployment and Delinquency Rates^^^ 
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Negative equity, a situation in which homeowners owe more than their homes are worth, 
is another factor that may contribute to foreclosures. Figure 26 shows that the percentage of 
homeowners who are underwater has risen by more than 10 percentage points since the second 
quarter of 2008. 


Data accessed through Bloomberg Financial Data Service (accessed Mar. 4, 201 1 ). 
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Figure 26: Percentage of Homeowners who are Underwater^^^ 
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While we cannot know what the state of the housing market would be in the absence of 
HAMP, we do know that despite the implementation of HAMP and other foreclosure mitigation 
efforts, foreclosures remain high, and the housing market shows continuing signs of stress. 

E. Lessons Learned 

The first step in crafting a successful mortgage modification program is to have an 
accurate empirical picture of the mortgage market. As the Panel has noted with other TARP 
programs, insufficient data collection undermines the development of good policies. The lack of 
comprehensive, reliable data also makes it difficult for policymakers to identify successful loan 
modifications or make apples-to-apples comparisons among programs. This information is 
crucial for understanding the changing nature of the mortgage market and crafting informed, 
targeted policy responses. 

It is important to ensure that modified mortgages be affordable to borrowers. Because 
the HAMP requirement that homeowners spend 31 percent of their monthly income on their 
first-lien mortgage payments does not take into account local conditions, overdue payments, 
second liens, and other borrower debt, the Panel has questions about the sustainability of many 
HAMP modifications. Future mortgage modification programs should consider the best way to 
measure overall affordability. 


Data provided by Ziliow.com (Feb. 18, 201 1). 
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The problems that Treasury has encountered with HAMP underscore the importance of a 
timely, decisive response to any future foreclosure crisis. When HAMP was introduced in early 
2009, the foreclosure crisis was already well underway, and HAMP was not well designed to 
address the coming waves of foreclosures, which were increasingly driven by unemployment and 
negative equity. Over the next two years. Treasury provided increasingly generous incentives to 
participating borrowers, lenders, and servicers, which gave them reason to hold out for a better 
offer. While the constant flux of new programs, new standards, and new requirements reflected 
Treasury’s efforts to respond to recommendations made by oversight bodies, the shifting ground 
also led to confusion among servicers and borrowers. Any future foreclosure mitigation 
programs should be forward-looking and attempt to address new and emerging problems before 
they reach crisis proportions. 

Future policymakers should be mindful that the incentives of mortgage servicers are 
different from those of the government, and design any foreclosure mitigation program with that 
reality in mind. Borrower eligibility must depend on criteria set forth in the foreclosure 
mitigation program, rather than on the willingness of servicers or lenders to participate. If 
incentive payments are used to drive servicer participation, those payments must be sufficient to 
offset the financial incentives for servicers to push for foreclosure. Modification programs 
should also include an appropriate monitoring mechanism to ensure that servicers are accurately 
reporting the reasons for denials and cancellations, and there should be meaningful sanctions for 
noncompliance. 

The need for better communication with homeowners is another important lesson to be 
drawn from HAMP. Because servicers generally first contact borrowers in a debt-collection 
role, any future foreclosure mitigation program that relies on servicers would benefit from a 
government-run outreach campaign designed to inform borrowers of their options for preventing 
foreclosure. A uniform and streamlined modification process would allow housing counselors to 
be more effective and allow borrowers and servicers to navigate the system more easily. 
Foreclosure mitigation efforts that rely on servicers should also make increasing servicer 
capacity an early priority. 

It is also important that policymakers focus on ensuring good outcomes for homeowners, 
rather than becoming bogged down in process-related concerns. HAMP has a dizzying number 
of rules. In its oversight of Fannie Mae, HAMP’s administrator, and Freddie Mac, HAMP’s 
compliance agent. Treasury has seemed to focus more on ensuring that its rules are followed than 
on addressing the individual concerns of the people that the program is supposed to help. 

Finally, the current crisis shows how closely foreclosure prevention is intertwined with 
efforts to ensure bank solvency. Delinquent mortgages continue to weigh on the U.S. banking 
system, and government efforts to remedy either the debt facing homeowners or the weakness of 
the banking system can have significant effects on the other problem. Principal write-downs on 
a large scale, for example, would help homeowners but hurt the banks. Over the last two years. 
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Treasury has designed housing programs that aim to avoid fully facing this trade-off, by 
providing assistance to homeowners without restructuring bank balance sheets.^^'* The 
limitations of that approach are apparent in the problems that Treasury has encountered. 

V. Automotive Industry Assistance 

A. Background 

The automotive industry has traditionally accounted for a significant portion of U.S. 
domestic output and employment. As recently as 2004, the industry produced nearly 4 percent 
of U.S. GDP.’^^ 

Even prior to the financial crisis, the industry had begun to experience severe strain. 
Foreign competitors were steadily increasing market share at the expense of domestic 
manufacturers. Legacy costs and poor strategic decisions added to the problems of General 
Motors Corporation (GM) and Chrysler. Between 2000 and 2008, employment in the industry 
fell by roughly 34 percent, from a high of 1 ,254,900 in February 2001 to 822,900 in October 
2008.“* 

In the fall of 2008, a combination of rising gasoline prices, tightening credit markets, 
eroding consumer confidence, high unemployment, and a decline in consumer discretionary 
spending led to a significant downturn in automobile sales in the United States and abroad. U.S. 
automobile sales fell to a 26-year low.^*^ By early December 2008, GM and Chrysler were 
struggling to secure the credit they needed to conduct their day-to-day operations. 

Additionally, the freeze in credit markets in late 2008 resulted in lenders experiencing 
increased difficulty in raising capital to finance auto loans. At that time, GMAC/Ally Financial 
had already suffered third quarter losses and was facing even greater fourth quarter losses, due 


See, e.g., Congressional Oversight Panel, Written Testimony of Timothy F. Geithner, secretary, U.S. 
Department of the Treasury, COP Hearing with Treasury Secretary Timothy Geithner, at 6 (Apr. 21, 2009) (online 
at cop.senate.gov/documents/testimony-042 109-geithner.pdf) (“Falling home prices are a major financial challenge 
for many families. At the same time, financial losses related to the housing sector adjustment continue to be a 
significant headwind for banks and other financial institutions. Foreclosures are particularly problematic because 
they not only impose significant financial and emotional burdens on families, they are also costly for communities 
and banks. For all these reasons, addressing the housing crisis and reducing foreclosures is an important 
objective.”). 

Bureau of Economic Analysis, National Income and Product Accounts Table: Table 1.5.5 - Gross 
Domestic Product, Expanded Detail (online at 

www.bea.gov/national/nipaweb/TableView.asp?SelectedTable==35&ViewSeries=NO&Java=no&Request3Place=N 
&3P!ace=N&FromView=YES&Freq=Year&FiretYear=1990&LastYear=2008&3Place=N&Update=Update&.JavaB 
ox=no) (accessed Mar. 1 1, 201 1). 

Bureau of Labor Statistics, Automotive Industry: Employment, Earnings, and Hours (online at 
data.b]s.gov/pdq/SurveyOutputServlet?series_id=CEU3133600101&data_tool=XGtable) (accessed Mar. 1 1, 201 1). 

IHS Global Insights, U.S. Executive Summary (Aug. 2009). 
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largely to their hemorrhaging residential mortgage unit, ResCap. The contraction of the credit 
markets and the shaky financial condition of the companies had an especially severe impact on 
their automotive lending businesses. Since substantially all wholesale purchases by automobile 
dealers and about three quarters of retail consumer purchases are financed with borrowed 
funds, GM and Chrysler faced additional losses in sales due to potential customers’ inability to 
find credit. 

The CEOs of Chrysler and GM appeared before Congress in December of 2008 to plead 
for government assistance to keep them from going under.^^^ The House of Representatives 
responded on December 10 by passing legislation that would have provided a total of $14 billion 
in loans to Chrysler and GM, but the bill was blocked in the Senate on December 1 1 The 
Bush administration then reversed its previous stance that had precluded XARP funding for the 
auto industry, and on December 19 announced that Chrysler and GM would both be provided 
TARP assistance. This was justified in part on the basis that allowing them to fail would result 
in a more than 1 percent reduction in real GDP growth and about 1 . 1 million workers losing their 
jobs.^^^ 


Meanwhile, on November 20, 2008, GMAC/Ally Financial requested the approval of 
FRB to become a BHC, contingent on the conversion of GMAC Bank to a commercial bank.^^^ 
Becoming a BHC would make GMAC/Ally Financial eligible for access to both the FDlC’s 
TLGP and the TARP’s CPP. GMAC/Ally Financial’s management also maintained that 


Senate Committee on Banking, Housing, and Urban Affairs, Written Testimony of Ron Bloom, senior 
advisor, U.S. Department of the Treasury, The State of the Domestic Automobile Industry: Impact of Federal 
Assistance (June 10, 2009) (online at 

bankmg.senate.gov/pubIic/index.cfm?FuseAction=Files.View&Fi!eStoreJd=40341601-355c-4e6f-b67f- 
b9707ac88e32). As of December 2009, 26 percent of all retail automobile purchases were cash transactions. This 
figure has been relatively constant over the past five years, fluctuating between 22 and 32 percent. Data provided to 
the Panel by J.D. Power and Associates. 

The President and Chief Executive Officer of Ford Motor Company also testified at this hearing. Senate 
Committee on Banking, Housing, and Urban Affairs, Written Testimony of Richard Nardelli, chairman and chief 
executive officer, Chrysler LLC, State of the Domestic Automobile Industry: Part II (Dec. 4, 2008) (online at 
banking.scnate.gov/pubIic/index.cfm?FuseActlon=Files.View&FileStore_id=c41857b2-7253-4253-95e3- 

5cfd7ea81393). 

The money would have been re-allocated from a pre-existing Department of Energy program for 
advanced vehicle technology. H.R. 732\, Auto Industry Financing and Restructuring Act, 110th Cong. (2008). The 
Senate failed to invoke cloture on the proposed legislation by a vote of 52 to 35. U.S. Senate, Roll Call Vote on the 
Motion to Invoke Cloture on the Motion to Proceed to Consider H.R. 7005 (Dec. 1 1, 2008) (online at 
www.senate.gov/legislative/LlS/roll_call_lists/roll_call_vote_cfm.cfm?congress=I 10&session=2&vote=002i5) (52 
yeas, 35 nays). 

The George W. Bush White House Office of the Press Secretary, Fact Sheet: Financing Assistance to 
Facilitate the Restructuring of Auto Manufacturers to Attain Financial Viability (Dec. 19, 2008) (online at 
georgewbush-whitehouse. archives. gov/news/reieases/2008/l2/2008!219-6.html) (hereinafter “White House Fact 
Sheet: Assistance to Auto Manufacturers”). 

GMAC, LLC, GMAC Files Application With Federal Reserve to Become Bank Holding Company (Nov. 
20, 2008) (online at media.gmacfs. com/index. php?s=43&item=288). 
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conversion to a BHC addressed a weakness in the company’s business model by providing it 
with access to deposits for liquidity. FRB expedited GMAC/Ally Financial’s BHC application, 
citing “emergency conditions,” although the 4-1 split in the vote of FRB was unusual for these 
kinds of actions.^*^ 

1. Initial Treasury Action 

The Automobile Industry Financing Program (AIFP) was announced on December 19, 

2008. Its first acts were to provide Chrysler and GM with bridge loans of $4 billion and $13,4 
billion, respectively, under separate loan and security agreements. Treasury, asserting that GM 
and Chrysler could not survive without access to GMAC/Ally Financial’s and Chrysler 
Financial’s financial underpinning, further provided GMAC/Ally Financial with $5 billion in 
emergency funding under the AIFP on December 29, 2008. Another $887 million lent to GM 
was used to buy GMAC/Ally Financial shares in a $2 billion equity rights offering to current 
shareholders. Additionally, Chrysler Financial was provided with a $1 .5 billion loan on January 
16,2009. 

A key component of the receipt of this federal aid required each company to demonstrate 
that the assistance would allow it to achieve “financial viability.”’^'* Both companies were 
required to submit viability plans incorporating “meaningful concessions from all involved in the 
automotive industry.”^^* These plans were submitted to the Obama administration in February 

2009, and on February 1 5, 2009, President Obama announced the creation of the interagency 
Presidential Task Force on the Auto Industry, to assume responsibility for reviewing the Chrysler 
and GM viability plans. In addition, the President named two advisors, Ron Bloom and Steven 
Rattner, to lead the Treasury auto team in reviewing the viability plans and negotiating the terms 
of any further assistance.^^* 

The results of the auto team’s review were announced by President Obama on March 30, 
2009, The team found GM’s plan “not viable as it is currently structured” due largely to overly 
optimistic assumptions about prospects for the macroeconomy and GM’s ability to generate 
sales. GM was provided 60 days of working capital in order to submit a substantially more 

Board of Governors of the Federal Reserve System, Order Approving Formation of Bank Holding 
Companies and Notice to Engage in Certain Nonbanking Activities, at 2, 1 5 (Dec. 24, 2008) (online at 
www.fe(iera1reserve.gov/newsevents/press/orders/orders2008 1224al.pdf)- 

“Financial viability” was defined as “positive net value, taking into account all current and future costs, 
and [the ability to] fully repay the government loan.” White House Fact Sheet: Assistance to Auto Manufacturers, 
supra note 361. 

The George W. Bush White House Office of the Press Secretary, President Bush Discusses 
Administration ’s Plan to Assist Automakers (Dec. 1 9, 2008) (online at georgewbush- 
whitehouse. archives. gov/news/releases/2008/! 2/2008 1 2 1 9.html). 

The missions and personnel of the Presidential Task Force on the Auto Industry and Treasury auto team 
- a joint Treasury-National Economic Council team that staffs the Task Force - overlap considerably; therefore, 
these entities are often cited interchangeably. 
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aggressive plan.^*’ The team found that Chrysler had an even poorer outlook than GM and 
concluded that Chrysler was not viable outside of a partnership with another automotive 
company. Chrysler was offered working capital for 30 more days in order to seek an agreement 
with Fiat.^** 

Unable to reach agreement In 30 days, Chrysler filed for bankruptcy on April 30. Forty- 
two days later, the sale of the majority of its assets to a newly formed entity, Chrysler Group 
LLC (new Chrysler), closed. Treasury provided a total of $8.5 billion in working capital and exit 
financing to support Chrysler through the bankruptcy and restructuring process.^® 

GM followed Chrysler into bankruptcy on June 1 , 2009. On July 5, 2009, the sale of the 
“good” assets of GM to the new government-owned General Motors Company (new GM) 
closed. Treasury provided $30.1 billion of financing to facilitate an expedited Chapter 1 1 
proceeding and restructuring.^™ 

GMAC/Ally Financial, in the interim, one of the 19 large entities subject to stress tests, 
had failed the stress test and was unable to raise capital in the private markets. Accordingly, 
Treasury extended a further $7.5 billion in TARP financing in May of 2009, and another $3.8 
billion in December 2009. 

Meanwhile, in July 2009, Chrysler Financial repaid its $1.5 billion loan in full with all 
interest and an additional $15 million note. GMAC/Ally Financial had taken over its floor plan 
business in May 2009. The remaining platform of Chrysler Financial was owned by Chrysler 
Holding LLC, which was in turn owned by Cerberus Management. Through Treasury's 
investment in Chrysler Holding LLC, Treasury remained entitled to proceeds Chrysler Holding 
LLC received from Chrysler Financial: the greater of either $1 .375 billion, or 40 percent of the 
equity value of Chrysler Financial.^” 


U.S. Department of the Treasury, GM February 17 Plan: Viability Determination (Mar. 30, 2009) 
(online at www.whitehouse.gov./assets/documents/GM__Viability _Assessment.pdf)- 

The White House, Obama Administration New Path to Viability for GM & Chrysler (Mar. 30, 2009) 
(online at www.whitehouse.gov/assets/documents/Fact_Sheet_GM_Chrysler_FIN.pdf). 

Treasury Transactions Report, supra note 36, at 1 8. 

The White House, Remarks by the President on General Motors Restructuring (June 1, 2009) (online at 
www.whitehouse.gov/the_press_ofrice/Reniarks-by-the>President-on-General-Motors-Restructuring/); Treasury 
Transactions Report, supra note 36, at 18. 

For more discussion of how Treasury potentially left money on the table in the Chrysler Financial deal, 
see Congressional Oversight Panel, January Oversight Report: An Update on TARP Support for the Domestic 
Automotive Industry, at 15-16 (Jan. 13, 2011) (online at cop.senate.gov/documents/cop-0n31 1-report.pdf) 
(hereinafter “201 1 January Oversight Report”). 
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2. Additional Initiatives and Actions 

In addition to the assistance provided to the automotive industry described above, several 
other initiatives were undertaken to support the industry, both within and outside of the TARP. 

On March 19, 2009, Treasury announced the Auto Supplier Support Program (ASSP), a 
TARP initiative. At the time it was announced. Treasury stated that up to $5 billion in financing 
would be available to auto suppliers, to be funded through participating automotive companies. 
Under this program, auto suppliers could obtain government-backed protection on receivables to 
provide a safety net for those who may not receive payment for their shipments. Auto suppliers 
were also able to sell their receivables into the program at a discount to provide immediate 
liquidity for suppliers in need of cash to continue operations. This facility was reduced to $3.5 
billion, and ultimately only $413 million was used.^’^ On the same day, as part of ARRA, the 
Obama administration announced a grant of up to $2 billion for competitively awarded cost- 
shared agreements for manufacturing of advanced batteries and related drive components, plus 
another $400 million for transportation electrification demonstration and deployment projects,^’^ 

To help spur automotive sales. Congress created the Car Allowance Rebate System 
(nicknamed “cash for clunkers”) to be administered through the Department of Transportation. 
The program, announced on July 27, 2009, offered rebates for new car buyers who were trading 
in older cars for newer, more efficient models. The program attracted interest and resulted in a 
brief surge in sales in the summer of 2009, with federal disbursements of $2.9 billion. 

The Energy Independence and Security Act of 2007 established a $25 billion loan 
program to encourage the development of advanced technology vehicles - primarily those that 
meet certain energy efficiency criteria - and associated components in the United States. The 
program, administered by the Department of Energy, had completed a little over $2 billion in 
loans as of the end of 2010. Before declaring bankruptcy, GM applied for a loan under this 
program and was rejected. The new GM later resubmitted the old GM’s applications but 
ultimately withdrew these, saying it had enough liquidity of its own to modernize its facilities 
and build fuel-efficient vehicles,^’'' Chrysler is still awaiting a determination on its application 
for a total of $3 billion in loans to be disbursed over three years. 


Treasury Transactions Report, supra note 36. 

U.S. Department of Energy, President Obama Announces $2.4 Billion for Electric Vehicles (Mar. 19, 
2009) (online at appsl.eere.energy.gov/news/daily,cftn/lip_news_id=159). 

Genera! Motors Company, GM Withdraws Federal Loan Application (Jan. 27, 2011) (online at 
www.gm.cora/news-article.jsp?id=/contentiPages/news/us/en/201 1/Jan/O127_federaljoan.html). 
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B. Summary of COP Reports and Findings 

In September 2009, the Panel issued its first report on the use of TARP funds in 
supporting the domestic automotive industry.”^ In that report, the Panel examined several key 
considerations relating to the commitment of $85 billion in TARP funds, including: Treasury's 
justification for extending TARP funds to the automotive sector, how exactly this money had 
been used, and whether Treasury had properly and publicly articulated its objectives and taken 
action in furtherance of those objectives. The report also examined Treasury’s role in the 
bankruptcy of Chrysler Holding LLC (Chrysler) and (GM, how Treasury planned to protect 
taxpayers’ interests while the government controlled these companies, and how Treasury 
intended to maximize taxpayers’ returns when the government divested itself of ownership. 

The Panel compared Treasury’s dealings with the automotive companies with its dealings 
with banks under the CPP and similar programs, and found that Treasury’s financial assistance to 
the automotive industry differed significantly from its assistance to the banking industry. In 
particular, assistance provided to the banks carried less stringent conditions, and money was 
made readily available without a review of business plans and without any demands that 
shareholders forfeit their stake in the company, or that top management lose their Jobs, By 
contrast, the Panel found that Treasury was a tough negotiator as it invested taxpayer funds in the 
automotive industry, requiring the companies to file for bankruptcy, wiping out their old 
shareholders, cutting their labor costs, reducing their debt obligations and replacing some top 
management. While this stance may have provided better protection for Treasury’s investment, 
the Panel noted that it may have raised other issues related to the government’s role as 
shareholder in private companies. The report recommended that Treasury consider placing the 
government’s shares in a trust that could be managed in a more hands-off manner, effectively 
removing the concern that direct management by Treasury itself could have undesirable 
consequences. 

The Panel also examined the bankruptcy processes each of the companies underwent and 
concluded, with the assistance of outside bankruptcy experts, that the government’s intervention 
in the bankruptcies raised questions about the long-term effects of such intervention on credit 
markets, but that it was too early to determine what those effects might be. Although the Panel 
also discussed the legal justification for using the TARP to support the automotive industry, the 
Panel took no position on whether this use was authorized by EESA. 

At the time of the Panel’s 2009 report, the prospects for a return of the $85 billion 
invested in the automotive industry were not favorable. Projected losses on TARP investments 
in the auto industry at that time varied from Treasury’s estimate that approximately $23 billion 


Congressional Oversight Panel, September Oversight Report: The Use of TARP Funds in the Support 
and Reorganization of the Domestic Automotive Industry (Sept. 9, 2009) (online at cop.senate.gov/documents/cop- 

090909-report.pdf). 
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of the initial loans made would be subject to “much lower recoveries” to an estimate of $40 
billion in losses from CBO.^’^ Although Treasury at times stated its definition of success was 
whether taxpayers saw a return of their money, at other times it defined success in terms of 
preserving jobs or preventing the disorganized bankruptcy of systemically significant institutions 
that could potentially destabilize all or a sector of the fragile economy. Treasury’s inability to 
articulate a clear objective, the Panel noted, made it difficult to determine whether the program 
had been a success even by Treasury’s own standards. 

In March 2010, the Panel examined Treasury’s use of TARP funds to rescue GMAC/Ally 
Financial.^” Although the Panel took no position on whether Treasury should have rescued 
GMAC/Ally Financial, it found that Treasury missed opportunities to increase accountability and 
better protect taxpayers’ money. Treasury did not, for example, condition access to TARP 
money on the same kinds of sweeping changes that it required from GM and Chrysler: it did not 
wipe out GMAC/Ally Financial’s equity holders; it did not require GMAC/Ally Financial to 
create a viable plan for returning to profitability; nor did it require a detailed, public explanation 
of how the company would use taxpayer funds to increase consumer lending. Treasury’s 
explanations for the need to rescue GMAC/Ally Financial were also at times inconsistent, casting 
the decision sometimes as a part of the wider automotive industry rescue and at other times as a 
part of the stress tests, and therefore a part of the effort to backstop the nation’s financial sector. 
If the rescue of GMAC/Ally Financial was necessitated by its inclusion in the stress tests, it was 
not clear why Treasury turned to the AIFP, a program intended to support the automotive sector, 
for financing instead of using the Capital Assistance Program (CAP), which was devised 
specifically to provide additional capital to those BHCs that did not pass the stress tests. 

Whatever the reason for rescuing GMAC/Ally Financial, the report questioned 
Treasury’s assertion that bankruptcy was not a viable option in 2008.^^* The report concluded 
that, in connection with the Chrysler and GM bankruptcies. Treasury might have been able to 
orchestrate a strategic bankruptcy for GMAC/Ally Financial.^’^ This bankruptcy could have 
preserved GMAC/Ally Financial’s automotive lending functions while winding down its other, 
less significant operations, dealing with the ongoing liabilities of the mortgage lending 
operations, and putting the company on more sound economic footing. The Panel also expressed 


Id at 5. 

Congressional Oversight Panel, March Oversight Report: The Unique Treatment of GMAC Under the 
TARP (Mar. 1 1, 2010) (online at cop. senate.gov/documents/cop-031 1 10-report. pdf) (hereinafter “2010 March 
Oversight Report”). 

Ron Bloom, senior advisor to the Secretary of the Treasury, testified that the administration considered 
bankruptcy in April and May 2009. He did not state whether bankruptcy was considered before Treasury made the 
December 2008 investment. Congressional Oversight Panel, Testimony of Ron Bloom, senior advisor, U.S. 
Department of the Treasury, Transcript: COP Hearing on GMAC Financial Services, at 23-24 (Feb. 25, 2010) 
(online at cop.senate.gov/documents/transcript-022510-gmac.pdf)- 

2010 March Oversight Report, supra note 377, at 5. 
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concern that Treasury had not given due consideration to the possibility of merging GMAC/Ally 
Financial back into GM, a step which would have restored GM’s financing operations to the 
model generally shared by other automotive manufacturers, thus strengthening GM and 
eliminating other money-losing operations.^*® The Panel expressed no doubt that Treasury’s 
actions to preserve GMAC/Ally Financial played a major role in supporting the domestic 
automotive industry.**' These same actions, however, reinforced GMAC/Ally Financial’s 
dominance in automotive floor plan financing, perhaps obstructing the growth of a more 
competitive lending market. The report also examined the great public expense incurred by this 
rescue, noting that the federal government had spent $17.2 billion to bail out GMAC/Ally 
Financial and now owned 56.3 percent of the company. At the time, 0MB estimated that $6.3 
billion or more may never be repaid. 

The Panel also noted that Treasury’s avowed hands-off approach to managing its sizeable 
stake in the company could have unintended consequences, such as creating a power vacuum 
that would allow smaller shareholders a disproportionate influence.**^ Because both GM and 
GMAC/Ally Financial were at the time majority-owned by Treasury and subject to its hands-off 
policy, the potential for a governance vacuum was amplified. This meant that the parties who 
wished to operate GMAC/Ally Financial in GM’s interests had the potential to become 
proportionately more powerful, inasmuch as GM has extraordinary commercial influence over 
GMAC/Ally Financial, and there may not have been countervailing pressure from involved 
shareholders. The report repeated the suggestion made in the September 2009 report that 
Treasury consider placing the government’s shares in a trust to help alleviate this concern. The 
Panel concluded, however, that although the rescue of GMAC/Ally Financial appeared to be one 
of the more baffling decisions made under the TARP, since the company itself posed no systemic 
risk, when viewed as a piece of either the automotive industry or the group of banks involved in 
the stress tests, Treasury’s objectives become clearer.*** 

In its oversight report for January 201 1, the Panel revisited Treasury’s support of the 
domestic automotive industry as Treasury began the process of unwinding its stakes in GM, 
Chrysler, and GMAC/Ally Financial. **“' Of those companies, GM is furthest along in the process 
of repaying taxpayers. It conducted an initial public offering (IPO) on November 18, 2010, and 
Treasury used the occasion to sell a portion of its GM holdings for $13.5 billion. This sale 
represents a major recovery of taxpayer funds, but it is important to note that Treasury received a 
price of $33.00 per share - well below the $44.59 needed to be on track to recover fully 


2010 March Oversight Report, supra note 377, at 5. 

2010 March Oversight Report, supra note 377, at 5. 

20 1 0 March Oversight Report, supra note 377, at 121. 

2010 March Oversight Report, supra note 377, at 122. 

2011 January Oversight Report, supra note 371, at 15-16. 
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taxpayers’ money. Pricing the GM IPO below the break-even price likely had the effect of 
greatly reducing the likelihood that taxpayers will be fully repaid, as full repayment will not be 
possible unless the government is able to sell its remaining shares at a far higher price. 

However, it is impossible to know if a longer-term investment horizon by the government (via an 
IPO at a later date) would have allowed Treasury to sell its shares at a more favorable price, 
closer to its breakeven cost basis. The Panel recognized that delaying the IPO would have 
exposed Treasury to the risk that the price that buyers were willing to pay for GM stock would 
fall. Moreover, such a delay would have run contrary to the government’s stated objective of 
disposing of its shares “as soon as practicable.”^*^ 

The report also discussed the status of Treasury’s investments in Chrysler, Chrysler 
Financial, and GMAC/Ally Financial. The report noted that Treasury will likely require an IPO 
to redeem its investment in Chrysler, The need for an IPO presents a challenge since Treasury 
does not have a controlling stake in Chrysler and, even if it did, it is unlikely given Treasury’s 
hands-off management approach that it would use this leverage. Meanwhile, it appears that 
GMAC/Ally Financial is moving closer to an IPO and Treasury has had significant leverage over 
the IPO’s timing due to its preferred stock holdings. Regrettably, however. Treasury has been 
inconsistent in acknowledging this leverage. Treasury’s reluctance to recognize its own 
influence may represent an effort to claim a coherent hands-off shareholder approach, despite the 
unique circumstances that apply to GMAC/Ally Financial.**^ Finally, another source of concern 
explored in this report was Treasury’s unwinding of its position in Chrysler Financial, in which 
taxpayer returns appear to have been sacrificed in favor of an accelerated exit, further 
compounded by apparently incomplete due diligence. Although Treasury’s hands-off approach 
may have reassured market participants about the limited scope of government intervention, it 
may also have forced Treasury to leave unexplored options that would have benefited the public. 

While the Panel had previously questioned the government’s perception of its policy 
choices during various stages of the crisis, there is little doubt that in the absence of massive 
government assistance, GM, Chrysler, and GMAC/Ally Financial faced the prospect of 
bankruptcies and potential liquidation, given the apparent dearth of available financing from the 
private sector.^*^ The Panel noted that in the context of a fragile economy and the financial crisis 
(which severely restricted both corporate and consumer credit), the failure of these companies 
could have had significant near-term consequences in terms of job losses and the performance of 
the broader U.S. economy. Further, although the assets of GM and Chrysler (plants and 
equipment, employees, brand recognition) would have had value to other firms over the longer 
term, it was in the context of these adverse near-term consequences that both the Bush and 
Obama administrations provided assistance to the auto sector. As in its September 2009 report, 

^*^2011 January Oversight Report, jwf'ra note 371, at 47. 

2011 January Oversight Report, supra note 371, at 5. 

™ 2011 January Oversight Report, supra note 371, at 1 15. 
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the Panel took no position on the decision to support the auto industry. Despite the recent GM 
IPO and improving financials at the other companies, the Panel noted that there is still a long 
road ahead, particularly for GMAC/Ally Financial and Chrysler, before the final outcome of 
these programs can be determined. 

C. Panel Recommendations and Updates 

The Panel’s recommendations in its three reports on the automotive industry and 
GMAC/Ally Financial focused on four key areas in need of improvement: 

• Transparency on the part of Treasury and the companies’ management; 

• Accountability; 

• Improved balance among Treasury’s roles as shareholder in private enterprise and 
government policymaker; and 

• Continuing oversight to ensure that the American people are not again called upon to 
rescue the automotive industry. 

To date, only a handful of recommendations made by the Panel have been implemented and even 
those have been implemented only partially. 

1. Transparency 

The Panel consistently requested that Treasury and the automotive companies provide 
detailed information about Treasury’s investments and the companies’ management and strategic 
planning but has received only a partial response to these requests. In September 2009, the Panel 
recommended that Treasury ensure that the automotive companies’ bylaws and policies provide 
for full disclosure of all dealings with significant shareholders, including the government, and 
that the two new companies, when filing their planned periodic reports with the U.S. Securities 
and Exchange Commission (SEC), ensure that these reports conform to the standards of 
disclosure required for SEC reporting companies. While GM and GMAC/Ally Financial have 
released such reports, Chrysler has reported only its consolidated financial statement and notes. 
In March 2010 and again in January 2011, the Panel also recommended that the administration 
enhance disclosure in the budget and financial statement for the TARP by reporting on the 
valuation assumptions for the individual companies. The Panel’s recommendations in March 
2010 focused on the specific lack of transparency with regard to the government’s investment in 
GMAC/Ally Financial, encouraging Treasury to go to greater lengths to explain its approach to 
the treatment of legacy shareholders. Treasury has provided no such additional explanation. 
Finally, the Panel requested that Treasury provide a legal opinion justifying the use of TARP 
funds for the automotive industry rescue. In response, Treasury directed the Panel to certain 
materials associated with the automotive companies’ bankruptcies. These materials did not 
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provide a sufficiently robust analysis of Treasury’s legal justification and so constitute, at most, 
only a partial response to the Panel’s recommendation. 

2. Accountability 

In each of its three reports on the industry, the Panel called for Treasury to articulate clear 
goals and benchmarks by which progress could be measured. Treasury, however, has never 
articulated a clear set of goals for these programs. Instead, it has articulated a number of goals at 
different times, many of which may ultimately be conflicting. For example, at a Panel hearing in 
June 2009, then-Panel Chair Elizabeth Warren asked Assistant Secretary Allison, “Can you 
explain in some general strokes, the strategic thinking on the part of your team in terms of what 
we are trying to accomplish with the auto industry?”^** Assistant Secretary Allison responded: 

What we’re trying to do is to allow the automobile industry and encourage the 
automobile industry to restructure so that it is again a highly-competitive sector of 
our economy and can grow and create more jobs over time and that’s the reason 
why the Administration - actually, they were asked to take part in this. That’s the 
reason why they’ve decided it was necessary to do so. The outlook here is very 
important to the whole economy and I think that’s been the underlying reason 
why the Administration has acted in the way it has.^*^ 

In a later hearing on the automotive industry, senior Treasury advisor Ron Bloom defined 
success as primarily a question of return on investment: “the greater percentage of the money 
that we invested that we get back, the greater success.”^’® These differing and potentially 
conflicting goals make it difficult to determine whether the TARP’s interventions in the auto 
industry should be judged to be successful. Instead, the articulation of multiple goals, without 
specification of their priority, allows Treasury to claim success if the program achieves any one 
of these goals. 

The Panel also called on Treasury to provide a detailed plan for exiting its position in 
each company. In particular, in its March 2010 report, the Panel urged Treasury to require 
greater accountability on the part of GMAC/AIly Financial by insisting that the company 
produce a viable business plan showing a path toward profitability. Given that a GMAC/AIly 
Financial IPO, which is likely to occur later this year, would provide an opportunity for Treasury 
to sell its GMAC/AIly Financial holdings. Treasury should clearly outline its proposed strategy 


Congressional Oversight Panel, Testimony of Herbert M. Allison, Jr., assistant secretary for financial 
stability, U.S. Department of the Treasury, Transcript: COP Hearing with Assistant Treasury Secretary Herb 
Allison, at 23 (June 24, 2009) (online at cop.senate.gov/documents/transcript-062409-ailison.pdf). 

Id at 24. 

Congressional Oversight Panel, Testimony of Ron Bloom, senior advisor, U.S. Department of the 
Treasury, Transcript: COP Field Hearing on the Auto Industry, at 38 (July 27, 2009) (online at 
cop. senate. gov/documents/transcript-072709-detroithearing.pdf). 


127 



163 


for divesting itself of some or all of its position as the IPO approaches. There remain, in 
addition, certain obstacles that Treasury must overcome before it can successfully and fully exit 
its position in all of these companies and, as discussed in the Panel’s January 201 1 report, 
Treasury has yet to articulate a clear plan for addressing these challenges. The Panel also 
recommended that Treasury require that any entity receiving TARP funds be subject to more 
stringent criteria and due diligence to establish that it would become a profitable concern, and 
that any such entity be subject to use of funds disclosure requirements. Specifically, the Panel 
suggested that Treasury take these steps retroactively with regard to its investment in 
GMAC/Ally Financial. Treasury has never acted to implement this recommendation, 

3. Improved Balance among Treasury’s Roles 

While Treasury has insisted that it adheres to a hands-off policy in managing its TARP 
investments to assuage concerns about government intervention in private enterprise, the Panel 
warned against an unduly rigid policy that could jeopardize both taxpayers’ investment and the 
longer-term goals of the TARP, In September 2009, the Panel recommended that Treasury 
provide more detail about its corporate governance policies, including how the government 
would deal with conflicts of interest between its role as an equity holder or creditor and as 
regulator. The Panel also suggested that Treasury establish policies prohibiting Treasury 
employees from accepting employment with the automotive companies for a period of at least 
one year following termination of their employment with Treasury. The Panel is not aware that 
Treasury has acted on any of these recommendations. The Panel also recommended that 
Treasury consider placing its holdings in a trust that could be managed by an independent trustee 
whose actions would not raise the same concerns that similar actions by Treasury might raise. 
There has not been any indication that Treasury seriously considered creating such a trust. In 
March 2010, the Pane! recommended that Treasury consider affirmatively promoting a merger 
between GM and GMAC, a step that Treasury may have been unwilling to consider in light of its 
hands-off management policy. There has been no indication that Treasury has altered its stance 
on this issue. 

While the Panel recommended in each of its reports that Treasury unwind its positions in 
the companies quickly, the Panel also cautioned against an exit that would be unduly detrimental 
to the value of the taxpayers’ investment. Based on the steps it has taken thus far to sell portions 
of its holdings, it appears that Treasury has been mindful of this concern but, because of its 
avowed “hands-off’ stance, may not have fully considered all options that would provide the 
best return. 

4. Continued Oversight 

In its last report on the industry in January 201 1, the Panel recommended, in order to 
prevent the need for a future government reseue, that Congress commission independent 
researchers to periodically assess the long-term fallout from the collapse of the auto industry and 
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the subsequent government intervention, including the risk to taxpayers stemming from future 
disruptions to the auto market from economic, credit market or other potential threats. 

5. Updates 

Since the Panel’s most recent report on the industry in January 2011, Treasury announced 
on March 1, 2011, that it was planning a public offering of its trust preferred securities holdings 
in GMAC/Ally Financial.^*' The offering is not to include any of Treasury’s $5.9 billion of 
mandatory convertible preferred stock in Ally nor does it include any of Treasury’s current 
holdings of 74 percent of the shares of Ally’s common stock. On March 2, 2011, Treasury 
announced the pricing of the offering, stating that the securities would be offered at par, for a 
total of $2.7 billion.^’^ This offering closed on March 7, 2011. 

Also on March 1, 2011, GM released its annual report, showing the company made 
meaningful gains in 2010, posting a profit of $4.7 billion for the year.^’^ 

D. Lessons Learned 

It is clear that GM and Chrysler were in dire straits in late 2008. Although it is difficult 
to say whether government intervention was the best option, the TARP funds the companies 
received provided them with at least some short-term stability. Whether the programs aimed at 
helping the automotive industry can be called “successful” will be difficult to determine since 
Treasury has never clearly stated its goals in assisting the companies. To the extent that success 
is defined as a return of taxpayer money, it remains somewhat unlikely that all TARP funds 
invested will be returned. Although the outlook is currently much better than it was when the 
Panel released its first report on the industry in late 2009, certain factors, including the loss 
locked In by the GM IPO price, must be overcome before taxpayers see a complete return of the 
money invested. 

Even if TARP funds are fully repaid, the government's intervention in this industry may 
have lasting effects. In an effort to reduce the impact of its intervention in private industry, 
Treasury has consistently stated that it is acting as a “reluctant shareholder” and has committed 
to maintaining a hands-off approach to management of the companies. This position, however, 
may have served principally to highlight the difficult role Treasury occupied as shareholder, 
creditor, and regulator of the companies. Furthermore, Treasury’s unwillingness to influence 
management even in its role as a large shareholder may ultimately have put the government’s 


U.S. Department of the Treasury, Treasury Announces Public Offering of Ally Financial, Inc., TruPS 
(Mar. i, 201 1) (online at www.treasury.gov/press-center/press-releases/Pages/tgl081.aspx). 

U.S. Department of the Treasury, Treasury Announces Pricing of $2. 7 billion of Ally TruPS (Mar. 2, 
2011) (online at www.treasury.gov/press-center/press-releases/Pages/tgl086.aspx). 

General Motors Company, Form 10-K for the Fiscal Year Ended December 31, 2010, at 142 (Mar. I, 
2011) (online at www.sec.gov/ Archives/edgar/data/1467858/000 119312511051 462/d 10k. htm). 
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investment at greater risk than was necessary. Finally, it is too soon to say what the TARP’s 
ultimate impact on the automotive industry, and these companies in particular, will be. The 
domestic automotive industry was trending downward before the financial crisis hit and it is 
unclear whether the TARP will ultimately reverse that trend in the long term. 

Even if these companies were to become extremely successful in the coming years, 
paying back the funds invested by Treasury and creating jobs and revenue for the American 
people, there may be lingering and potentially harmful effects from the programs. The Panel has 
frequently cited the potential moral hazard if large companies, and the markets in which they 
operate, believe that they will be rescued by the government if they falter. Although the TARP 
seemed originally to target only those companies whose financial operations made them a 
potential risk to systemic stability, the use of the TARP to support the automotive industry 
suggests that a company may be considered “systemically significant” merely because it employs 
a certain number of workers. Whether and to what extent these issues become manifest can only 
be determined as future events unfold. 

VI. AIG 

The magnitude of AlG’s operations and the company’s far-flung linkages across the 
global financial system led to multiple rounds of exceptional assistance from the government. 
Only Fannie Mae and Freddie Mac, institutions in government conservatorship, received more 
assistance during this period.”'' Accordingly, AlG’s unique position in the financial system and 
the significant investment of taxpayer dollars required to avert the company’s collapse warranted 
particular scrutiny from the Panel relative to other recipients of TARP assistance. In addition to 
the Panel’s June 2010 report, which focused solely on AIG, the Panel also held a hearing to 
explore the rescue of AIG, its impact on the markets, and the outlook for the government’s 
significant investment in the company.^’^ 

A. Background 

At its peak, AIG was one of the largest and most successful companies in the world. 

With over $1 trillion in assets and a AAA credit rating, AIG generated over $100 billion in 
annual revenues, serving 76 million customers in more than 130 countries. However, the scale 
of and linkages across AlG’s operations posed unique managerial and regulatory challenges. 
Accordingly, a poor risk management structure, combined with a lack of regulatory oversight, 
led AIG to accumulate staggering amounts of risk, especially in its Financial Products 

Unlike AIG, Fannie Mae and Freddie Mac were not TARP participants. See Section TI.B for further 
discussion of the combined federal efforts. 

See Congressional Oversight Panel, June Oversight Report: The AIG Rescue, Us Impact on Markets, and 
the Government’s Exit Strategy (June 10, 2010) (online at cop.senate.gov/docunients/cop-061010-report.pdf) 
(hereinafter “2010 June Oversight Report”); Congressional Oversight Panel, Transcript: COP Hearing on TARP 
and Other Assistance to AIG (May 26, 2010) (online at cop.senate,gov/documents/transcript-052610-aig.pdf). 
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subsidiary, AIG Financial Products (AIGFP).^^ Among its other operations, AIGFP sold credit 
default swaps to investors, instruments that would pay off if certain financial securities, 
particularly those made up of subprime mortgages, defaulted. As long as the mortgage market 
remained sound and AIG’s credit rating remained stellar, these instruments did not threaten the 
company’s financial stability. 

The financial crisis, however, fundamentally changed this equation. As subprime 
mortgages began to default, the complex securities based on those loans threatened to topple 
both AIG and other long-established institutions. During the summer of 2008, AIG faced 
increasing demands from its credit default swap customers for cash security - known as 
collateral calls - totaling tens of billions of dollars. These costs put AIG’s credit rating under 
pressure, which in turn led to even greater collateral calls, creating even greater pressure on 
AIG’s credit. 

The trigger and primary cause of AIG’s collapse came from inside AIGFP. This business 
unit was responsible for unrealized valuation losses and collateral calls that ultimately engulfed 
AIG. While the risk overhang in this business would have likely been sufficient to bring down 
the firm on its own, AIG’s securities lending operations,^’’ which involved securities pooled 
from AIG’s domestic life insurance subsidiaries, contributed to a “double death spiral.”^’* The 
problems in AIGFP exacerbated the problems in securities lending, and vice versa, as collateral 
demands from both sets of counterparties quickly imperiled the company’s liquidity position as it 
struggled to meet its cash demands. Meanwhile, the company’s insurance operations were 
incapable of generating the requisite cash either through normal operations or asset sales to fund 
the parent company. The threats within both of these businesses emanated from outsized 

AIG’s product and regional diversity was predicated on maintaining an exceptional credit rating, which 
helped bolster its insurance operations and allowed the company to use its low cost of funds as leverage to boost 
non-insurance business lines, including aircraft leasing and consumer finance. AIG’s longtime AAA credit rating 
also increased its attractiveness as a counterparty in the capital markets, helping the company further expand its 
product base in the United States and around the world. The product and geographic breadth of AIG’s operations, 
however, were not matched by a coherent regulatory structure to oversee its business. The Office of Thrift 
Supervision (OTS), a federal agency that regulates the U.S. thrift industry, was specifically charged with overseeing 
the parent and it failed to do so. Whether the OTS or a more coherent regulatory framework could have prevented 
the build-up in risks that the company’s own management team failed to recognize or understand is unlikely, but this 
does not obscure the point that AIG’s holding company regulator had the power and the duty to spot and require the 
company to curtail its risk. 2010 June Oversight Report, su/rra note 395, at 21-24. 

Securities lending normally provides a low-risk mechanism for insurance companies and other long- 
term investors in the financial markets to earn modest sums of money on assets that would otherwise be sitting idle. 
However, rather than investing the cash collateral from borrowers in low-risk short-term securities in order to 
generate a modest yield, AIG invested in more speculative securities tied to the RMBS market. Consequently, these 
investments posed a duration mismatch (securities lending counterparties could demand a return of their collateral 
with very little notice) that was exacerbated by valuation losses and illiquidity in the mortgage markets that impaired 
AIG’s ability to return cash to its securities lending counterparties. 2010 June Oversight Report, supra note 395, at 
7, 271-272. 

Assessment of Marshall Huebner of Davis Polk & Wardwell (a law firm that represented FRBNY). 
FRBNY and Treasury briefing with the Panel and Panel staff (Apr. 12, 2010). 
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exposure to the deteriorating mortgage markets, owing to grossly inadequate valuation and risk 
controls, including insufficient capital buffers as losses and collateral calls mounted. 

By early September 2008 AIG had reached a crisis point.^’’ AIG sought more capital in 
a desperate attempt to avoid bankruptcy. When the company could not arrange its own funding, 
then-FRBNY President Timothy Geithner told AIG that the government would attempt to 
orchestrate a privately funded solution in coordination with JPMorgan Chase and Goldman 
Sachs. However, this approach failed to materialize, forcing the government’s hand. 

1. Government Assistance 

In the wake of the collapse of Lehman Brothers, FRBNY abandoned its effort at a private 
solution, announcing an $85.0 billion taxpayer-backed Revolving Credit Facility (RCF) for AIG 
on September 16, 2008.''°® These funds would later be supplemented by $49.1 billion from 
Treasury under the TARP, as well as additional funds from FRBNY, aggregating to total 
assistance of $133.3 billion. At the height of the government support, AIG and its affiliates 
received $89.5 billion in loans from the Federal Reserve, $49.1 billion from Treasury, and $43.8 
billion from the Federal Reserve to capitalize two SPVs for AIG asset purchases (i.e.. Maiden 
Lane II and III), totaling $182.4 billion.''®' As discussed below, FRBNY underwrote the initial 
two rounds of government assistance (September and November 2008) before Treasury provided 
TARP funds for subsequent efforts by the government (November 2008 and April 2009). 

The rescue of AIG was initially led by FRBNY, acting on behalf of FRB and in close 
consultation with Treasury. While FRB had no role in supervising or regulating AIG and was 


These problems did not arrive out of the blue in mid-September. AIGFP had recognized $1 1.1 billion in 
unrealized losses on CDS contracts as early as the fourth quarter of 2007. This was followed by an effort to raise 
capital on May 21, 2008, and an announcement on June 15, 2008 that CEO Manin Sullivan was being replaced. A 
further $13.5 billion in unrealized losses on RMBS and other structured securities investments was recognized in 
late June, and on July 29, the new CEO, Robert Willumstad, spoke with then-FRBNY President Timothy Geithner 
about the possibility of getting access to the Federal Reserve’s discount window, an idea which was dismissed by 
Mr. Geithner on the premise that this would only induce further panic among AlG’s creditors. Various efforts to 
raise capital in other ways ensued. In late August, AIG contracted with JPMorgan Chase to help develop 
alternatives as the market and the company’s condition worsened rapidly. A detailed timeline of the events leading 
up to the collapse of AIG is available in Annex II of COP’S June 20 1 0 AIG report. 20 1 0 June Oversight Report, 
supra note 395, at 58, 238-250. 

■*” Revolving Credit Facility (RCF) is a credit facility that allows the company to draw and repay loans to 
meet its funding requirements. As a part of a broader restructuring of the Government’s assistance to AIG, on 
November 10, 2008, the RCF ceiling was lowered to $60.0 billion and the TARP made its initial investment of 
$40.0 billion in preferred stock. Fed Regulatory Reform: AIG, Maiden Lane II and III, supra note 40. 

*' The announced assistance to AIG exceeded the cost of the EU’s sovereign bailouts of Greece (6110 
billion) and Ireland (€85 billion). International Monetary Fund, Europe and IMF Agree €1 10 Billion Financing 
Plan With Greece (May 2, 2010) (online at www.imfor^extemal/pubs/ft/survey/so/20l0/car050210a.htm); 
International Monetary Fund, ]MF Reaches Staff-level Agreement with Ireland on €22.5 Billion Extended Fund 
Facility Arrangement (Nov, 28, 2010) (online at www.imf.org/extemal/np/sec/pr/2010/prl0462.htm). See also 2010 
August Oversight Report, supra note 213, 
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also not lending to the company, it was the only governmental entity at the time with the legal 
authority to provide liquidity to the financial system in emergency and exigent circumstances,'*®^ 
Treasury had little if any authority to provide funds to AIG at the time given that EESA was not 
enacted until October 3, 2008.'*®'' Similarly, other AIG regulatory bodies, such as state insurance 
regulators and the OTS, possessed oversight authority but lacked any legal authority to step in 
and provide funds to the parent company."*®^ 

Through internal discussions and a dialogue with AIG and its state insurance regulators, 
FRB and FRBNY, with input from Treasury, ultimately chose to provide AIG with assistance 
after identifying the systemic risks associated with the company and contemplating the 
consequences of an AIG bankruptcy or partial rescue.**®^ FRB determined that, in the then- 
existing environment, “a disorderly failure of AIG could add to already significant levels of 
financial market fragility and lead to substantially higher borrowing costs, reduced household 
wealth, and materially weaker economic performance.” 

Secretary Geithner has stated that “[t]he decision to rescue AIG was exceptionally 
difficult and enormously consequential.”'*®^ Chairman Bemanke noted that the Federal Reserve’s 


The Federal Reserve’s ability to act was dependent upon the Board’s authorization to invoke Section 
13(3) of the Federal Reserve Act, which was provided on September 16, 2008. For fiirther discussion of the legal 
options available to AIG in September 2008, see 2010 June Oversight Report, supra note 395, at 79-83. 

At the time FRBNY provided AIG with the $85 billion RCF, Treasury only provided a very short 
statement, with then-Secretary Paulson noting that “[t]hese are challenging times for our financial markets. We are 
working closely with the Federal Reserve, the SEC and other regulators to enhance the stability and orderliness of 
our financial markets and minimize the disruption to our economy. I support the steps taken by the Federal Reserve 
tonight to assist AIG in continuing to meet its obligations, mitigate broader disruptions and at the same time protect 
the taxpayers.” U.S. Department of the Treasury, Statement by Secretary Henry AT. Paulson, Jr., on federal 
Reserve Actions Surrounding AIG (Sept. 1 6, 2008) (online at www.treasury.gov/press-center/press- 
releases/Pages/hpl 143.aspx). In a subsequent letter to Timothy F. Geithner, then-president and CEO of FRBNY, 
Secretary Paulson stressed that “the situation at AIG presented a substantial and systemic threat” to our financial 
markets, and that the government’s decision to assist AIG “was necessary to prevent the substantial disruption to 
financial markets and the economy that could well have occurred from a disorderly wind-down of AIG.” Letter 
from Henry M. Paulson, Jr., secretary, U.S. Department of the Treasury, to Timothy F. Geithner, president and chief 
executive officer. Federal Reserve Bank of New York (Oct. 8, 2008) (online at 
www.federalreserve.gov/monetarypoiicy/files/letter_aig.pdf). 

It is similarly worth noting that OTS, although it was AIG’s primary regulatory, approached AIG from a 
bottom-up perspective, focused primarily on ensuring that no harm would be done to AIG’s relatively small thrift 
institution, as opposed to taking a top-down approach that reviewed the overall safety and soundness of the holding 
company. Given that AIG’s thrift represented well under I percent of the holding company’s assets, this approach 
seems misguided at best and raises questions about whether this is the most effective way to regulate complex 
companies and monitor their systemic risks, 2010 June Oversight Report, supra note 395, at 23. 

FRBNY and Treasury briefing with Panel and Panel staff (Apr, 12, 2010). 

Board of Governors of the Federal Reserve System, Press Release (Sept. 1 6, 2008) (online at 
www.federaIreserve.gOv/newsevents/press/other/20080916a.htm) (hereinafter “Fed Press Release on AIG 
Assistance”). 

House Committee on Oversight and Government Reform, Written Testimony of Timothy F. Geithner, 
secretary, U.S. Department of the Treasury, The Federal Bailout of AIG, at 3 (Jan. 27, 2010) (online at 
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decision-making was driven by the “prevailing market conditions and the size and composition 
of AIG’s obligations,”**®* as well as “AlG’s central role in a number of markets other firms use to 
manage risks, and the size and composition of AIG’s balance sheet.”**®® The Federal Reserve’s 
actions, with the support of Treasury, were also informed by its judgment that an AIG collapse 
would have been much more severe than that of Lehman Brothers because of its global 
operations, substantial and varied retail and institutional customer base, and the various types of 
financial services it provided.**'® 

a. Initial Government Assistance (Non-TARP Initiatives) 

As noted, on September 16, 2008, the FRB, with the full support of Treasury, announced 
that, using its authority under Section 1 3(3) of the Federal Reserve Act,**' ' it had authorized 
FRBNY to establish an $85.0 billion RCF for AIG.*"^ This facility would be secured by AIG’s 
assets and “assist AIG in meeting its obligations as they come due and facilitate a process under 
which AIG will sell certain of its businesses in an orderly manner, with the least possible 
disruption to the overall economy.”*"® In exchange for the provision of the credit facility by the 


ovcrsight.house.gov/images/stories/Hearings/Commlttee_on_Oversight/TESTIMONY’Geithner.pdf) (hereinafter 
“Geithner Written Testimony before House Committee on Oversight”). 

Senate Committee on Banking, Housing, and Urban Affairs, Written Testimony of Ben S. Bemanke, 
chairman, Board of Governors of the Federal Reserve System, Turmoil in U.S. Credit Markets: Recent Actions 
Regarding Government Sponsored Entities, Investment Banks and Other Financial Institutions, at 2 (Sept. 23, 2008) 
(online at banking.senate.gov/public/index.cfm?FuseAction=Files.View&FileStore_id=bbba8289-b8fa-46a2-a542- 
b65065b623al). 

Ben S. Bernanke, chairman, Board of Governors of the Federal Reserve System, Remarks at the 
National Association for Business Economics, 50th Annual Meeting, Washington, DC, Current Economic and 
Financial Conditions (Oct. 7, 2008) (online at 

w\vw.federalreserve.gov/newsevents/speech/bernanke2008 1 007a.htm). 

Ben S. Bemanke, chairman, Board of Governors of the Federal Reserve System, Speech at the 
Morehouse College, Atlanta, GA, Four Questions About the Financial Crisis {Apr. 14, 2009) (online at 
WWW. federalreserve.gov/newsevents/speech/bemanke2009041 4a.htm). 

The Federal Reserve Act, enacted December 23, 1919, created the Federal Reserve System. Section 
! 3(3) of the Act gives the Board of Governors of the Federal Reserve the power to authorize any regional Federal 
Reserve bank to provide funding in unusual or exigent circumstances, provided that evidence is obtained that a 
participant is unable to secure adequate credit accommodations from other banking institutions. Board of Governors 
of the Federal Reserve System, Federal Reserve Act: Section 13. Powers of Federal Reserve Banks (online at 
www.federaireserve,gov/aboutthefed/sectionl3.htm (accessed Mar. 1 1, 2011). 

Fed Press Release on AIG Assistance, supra note 406. See also Henry M. Paulson, Jr., On the Brink 

( 2010 ). 

Board of Governors of the Federal Reserve System, Report Pursuant to Section 129 of the Emergency 
Economic Stabilization Act of 2008: Securities Borrowing Facility for American International Group, at 2 (Oct. 1 4, 
2008) (online at www.federalreserve.gov/monetarypolicy/files/129aigsecborrowfacility.pdf) (hereinafter “Fed 
Report Pursuant to Section 129 of the EESA”). 
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federal government, AIG provided Treasury with preferred shares and warrants that, if exercised, 
would give the government a 79.9 percent ownership stake in AIG.'"^ 

By September 30, 2008, just 14 days after FRB approved the $85.0 billion RCF, AIG had 
already drawn down approximately $61 .3 billion of that money."" ^ It became apparent that the 
facility would be inadequate to meet all of AIG’s obligations.""* FRB and FRBNY worried 
about further ratings downgrades, which would - among other adverse effects - trigger more 
collateral calls on AIGFP. 

On October 6, 2008, FRB approved an additional Securities Borrowing Facility to allow 
FRBNY to lend up to $37.8 billion to AIG.""’ The lending would occur on an overnight basis, 
with FRBNY borrowing investment-grade fixed income securities from AIG’s life insurance 
subsidiaries in return for cash collateral.""* The facility allowed AIG to replenish liquidity to its 
securities lending program - by extending its then-outstanding lending obligations where those 
obligations were not rolled over or replaced by transactions with other private market 
participants - while giving FRBNY possession and control of the securities. 

b. Additional Government Assistance (Treasury Action) 

As discussed above. Treasury’s participation in the initial rescue of AIG was limited to 
an advisory role. It is clear, however, that all actions taken by FRBNY were in close 
consultation with Treasury. After passage of EESA in October 2008, Treasury took on a greater 
role in the AIG rescue as the government expanded and restructured its aid to the company. 
Additional assistance was necessitated by an ongoing decline in asset values and AIG’s 
mounting debt burden, both of which raised concern with credit rating agencies. 


AIG used these funds for the following: $35.3 billion to cover loans to AIGFP for collateral postings, 
Guaranteed Investment Agreements, and other maturities; $13.3 billion in capital contributions for insurance 
subsidiaries; $3.1 billion to repay securities lending obligations; $2.7 billion for AIG funding commercial paper 
maturities; $1,5 billion for intercompany loan repayment; $1.0 billion each in contributions for AIG Consumer 
Finance Group’s subsidiaries and debt repayments; and $2.7 billion in additional borrowing. Including paid in kind 
interest and fees on the amount borrowed, AIG’s total balance outstanding on the facility was $62,96 billion at the 
end of September 2008. American international Group, inc.. Form lO-Qfor the Quarterly Period Ended September 
30, 2008, at 52 (Nov. 10, 2008) (online at 

WWW. sec. gov/Archives/edgar/data/5272/00009501 230801482 1/y 722 12el0vq.htm). 

Fed Report Pursuant to Section 129 of the EESA, supra note 413, at 2. 

Fed Report Pursuant to Section 129 of the EESA, supra note 413, at 2. The Federal Reserve Board 
publicly announced the Securities Borrowing Facility on October 8, 2008, the day that FRBNY established it. See 
Board of Governors of the Federal Reserve System, Press Release (Oct. 8, 2008) (online at 
www.federaireserve,gov/newsevents/press/other/20081008a.htm). 

These securities were previously lent by AIG’s insurance subsidiaries to third parties. The maximum 
amount of credit that FRBNY could extend at any one lime was $37.8 billion. The Board made this authorization 
under Section 13(3) of the Federal Reserve Act. Fed Regulatory Reform: AIG, Maiden Lane II and III, supra note 
40, 
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The credit rating agencies advised AIG that the company’s upcoming November 10 
report of third quarter earnings results - which would reveal a loss of $24.5 billion**'* - would 
likely trigger a ratings downgrade in the absence of a “parallel announcement of solutions to its 
liquidity problems.”"*** AIG was having difficulty selling assets to pay down debt from the RCF 
and meet anticipated liquidity needs, particularly in light of continuing collateral calls under its 
credit default swap contracts."**' Consequently, in the days leading up to AIG’s earnings 
announcement, the Federal Reserve and Treasury hurried to put together additional financial 
assistance from the federal government that would address AIG’s growing debt burden. 

This resulted in the November 10, 2008 announcement by FRBNY and Treasury of a 
comprehensive multi-pronged plan to address AIG’s liquidity issues, create a “more durable 
capital structure,” and provide AIG with more time and increased flexibility to sell assets and 
repay the government."*** Significantly, Treasury’s TARP equity facilities allowed AIG to access 
capital without drawing on credit lines, avoiding an increase in the company’s outstanding debt 
(and thus further pressure on its credit ratings)."*** As Secretary Geithner later stated, “[a]voiding 
any downgrade of AIG’s credit rating was absolutely essential to sustaining the firm’s viability 
and protecting the taxpayers’ investment.”"**"* 

As part of the announcement, Treasury said it planned to use $40 billion of TARP money 
to purchase newly issued AIG perpetual preferred shares and warrants to purchase AIG common 
stock;"*** this initiative was known as the Systemically Significant Failing Institutions program 


Of which $19 billion was due to the securities lending program and AIGFP’s CDS exposure. Board of 
Governors of the Federal Reserve System, Report Pursuant to Section 129 of the Emergency Economic Stabilization 
Act of 2008: Restructuring of ihe Government's Financial Support io the American International Group, Inc. on 
November 10, 2008, at 4 (Nov. 10, 2008) (online at federalreserve.gov/monetarypolicy/files/129aigrestructure.pdf). 

House Committee on Oversight and Government Reform, Written Testimony of Thomas C. Baxter, 
executive vice president and general counsel. Federal Reserve Bank of New York, The Federal Bailout of AIG, at 8- 
9 (Jan. 27, 2010) (online at oversight.house.gov/images/stories/Hearings/pdfs/20100127baxter.pdf); FRBNY and 
Treasury briefing with Panel and Panel staff (Apr. 12, 2010). 

Congressional Oversight Panel, Joint Written Testimony of Thomas C. Baxter, Jr., general counsel and 
executive vice president of the legal group, and Sarah Dahlgren, executive vice president of special investments 
management and AIG monitoring. Federal Reserve Bank of New York, COP Hearing on TARP and Other 
Assistance to AIG, at 9 (May 26, 2010) (online atcop.senate.gov/documents/testimony-052610-baxter.pdf). 

“■ Board of Governors of the Federal Reserve System, Federal Reserve Board and Treasury Department 
Announce Restructuring of Financial Support to AIG (Nov. 10, 2008) (online at 
www.federalreserve.gov/newsevents/press/other,''20081 1 iOa.htm). 

FRBNY and Treasury briefing with Panel and Panel staff (Apr. 12, 2010). 

Geithner Written Testimony before House Committee on Oversight, supra note 407, at 8. 

The perpetual preferred shares were also known as the Series D Preferred Stock Purchase Agreement. 
American international Group, Inc,, U.S. Treasury. Federal Reserve and AIG Establish Comprehensive Solution for 
AIG, at 1 (Nov. 10, 2008) (online at media.corporate- 

ir.net/media_files/irol/76/761 15/reports/Restructuringl0Nov08LTR.PDF) (hereinafter “U.S. Treasury & Federal 
Reserve Craft Solution for AIG"). 
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(SSFl), and AIG was its only beneficiary. At the same time, FRBNY reduced AIG’s line of 
credit under the RCF to $60 billion from $85 billion. FRBNY also announced that it was 
restructuring the facility by extending the loan from two to five years and lowering the interest 
rate and fees charged.'*^^ 

Also on that day, Treasury and FRB announced a major initiative to increase and 
restructure federal assistance to AIG; FRBNY would be authorized to create two SPVs - Maiden 
Lane II and Maiden Lane III - to purchase troubled assets from AIG and its subsidiaries. 

Maiden Lane II was designed to address AIG’s liquidity problems by purchasing RMBS assets 
from its securities lending collateral portfolio.^’ Maiden Lane III was authorized to provide up 
to $30.0 billion ($24.3 billion from FRBNY and $5.0 billion from AIG) to purchase the 
collateralized debt obligations (held by the firm's counterparties) underlying AIG’s credit swap 
contracts."'^* 

Although Maiden Lane II, Maiden Lane III, and Treasury’s initial TARP capital infusion 
helped relieve AIQ’s financial pressures, asset valuations continued to decline, and AIG’s losses 
increased through the end of 2008.'’^^ These losses raised the prospect of another round of rating 
agency downgrades and collateral calls that would require further cash postings from AIG. In 
response, the Federal Reserve and Treasury announced on March 2, 2009, that they would again 
restructure their existing aid to AIG and provide additional assistance in order to stabilize AIG 
and protect financial markets and the existing investment.'’’® 

Under the March 2009 restructuring, Treasury substantially increased its involvement in 
AIG, with the goal of reducing AIG’s leverage, or debt load.^” Treasury announced a new five- 


See Fed Regulatory Reform: AIG, Maiden Lane II and III, supra note 40. 

Initially $22.5 billion was authorized, of which $19.5 billion was lent in order to purchase $39.3 billion 
(at par value) of RMBS at the then-current market price of $20.8 billion. See 2010 June Oversight Report, supra 
note 395, at 87-88; Board of Governors of the Federal Reserve System, Monthly Report on Credit and Liquidity 
Programs and the Balance Sheet, at 22 (Jan, 201 1) (online at 

www.federalreserve.gov/monetarypolicy/files/monthlyclbsreport201 101. pdf) (hereinafter “Fed Monthly Report on 
Credit, Liquidity Programs, and Balance Sheet”). 

See 2010 June Oversight Report, supra note 395, at 91 ; Fed Monthly Report on Credit, Liquidity 
Programs, and Balance Sheet, supra note 427, at 23. 

The company reported a net loss of $61.7 billion for the fourth quarter of 2008 on March 2, 2009, 
capping off a year in which AIG incurred approximately $99 billion in total net losses. 2010 June Oversight Report, 
supra note 395, at 94. 

See U.S. Department of the Treasury, U.S. Treasury and Federal Reserve Board Announce 
Participation in AIG Restructuring Plan (Mar. 2, 2009) (online at www.treasury.gov/press-center/press- 
releases/Pages/fg44.aspx). See also House Committee on Financial Services, Written Testimony of William C. 
Dudley, president and chief executive officer. Federal Reserve Bank of New York, Oversight of the Federal 
Government 's Imetyention at American International Group, at 5 (Mar. 24, 2009) (online at 
www.house.gOv/apps/list/hearing/financialsvcs_dem/hr03240923.shtml). 

FRBNY also took several actions at this time with respect to the terms and structure of the RCF. First, it 
announced the creation of SPVs for American International Assurance Company, Limited (A1 A) and American Life 
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year standby $29.8 billion TARP preferred stock facility, which would allow AIG to make draw- 
downs as needed."'^^ Treasury also exchanged its November 2008 cumulative preferred stock 
interest for noncumulative preferred stock, which more closely resembles common stock and is, 
therefore, viewed more favorably as a source of funding by the credit rating agencies.''*^ 

These March 2009 announcements represented the final round of government support 
prior to the publication of the Panel’s June 2010 report on AIG. 

B. Summary of COP Report and Findings'’^'* 

1. AIG Changed a Fundamental Market Relationship 

By providing a complete bailout that called for no shared sacrifice among AIG and its 
creditors, FRBNY and Treasury fundamentally changed the rules of America’s financial 
marketplace. 

U.S. policy has long drawn a distinction between two different types of investments. The 
first type is “safe” products, such as checking accounts, which are highly regulated and are 
intended to be accessible and relatively risk free to even unsophisticated investors. Banks that 
offer checking accounts must accept a substantial degree of regulatory scrutiny, offer 
standardized features, and pay for FDIC insurance on their deposits. In return, the bank and its 
customers benefit from an explicit government guarantee: within certain limitations, no checking 
account in the United States will be allowed to lose even a penny of value. 

By contrast, “risky” products, which are more loosely regulated, are aimed at more 
sophisticated players. These products often offer much higher profit margins for banks and 
much higher potential returns to investors, but they have never benefited from any government 
guarantee. 


Insurance Company (ALICO), two of AIG’s foreign insurance company subsidiaries, through which AIG would 
contribute the equity of AlA and ALICO in exchange for preferred and common interests in the SPVs. FRBNY 
received preferred interests of $16 billion in the AlA SPY and $9 billion in the ALICO SPY. AIG would then 
transfer the preferred interests in the SPYs to FRBNY in exchange for a $25 billion reduction in the outstanding 
balance of the RCF, to $35 billion. 2010 June Oversight Report, supra note 395, at 95, 97. 

The total amount of credit made available under the second TARP intervention was $30.0 billion, which 
included $165 million dedicated for retention bonuses of AIGFP employees. See 2010 June Oversight Report, 
supra note 395, at 95; Treasury Transactions Report, supra note 36. 

Non-cumulative preferred stock is more like common stock largely because its dividends are non- 
cumulative, which means missed dividend payments do not accumulate for later payment. At the time, the $1,6 
billion in dividends AIG did not pay were capitalized and added as an obligation to be repaid prior to the company 
redeeming the newly issued Series E preferred slock, U.S, Treasury & Federal Reserve Craft Solution for AIG, 
supra note 425, at 1 ; Treasury Transactions Report, supra note 36. 

For a more complete discussion of the Panel’s findings, see Section K and the conclusions of the Panel’s 
June 2010 oversight report. 2010 June Oversight Report, supra note 395, at 230-235, 
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Before the AIG bailout, the derivatives market appeared to fall cleanly in the second 
category. Yet by bailing out AIG and its counterparties, the federal government signaled that the 
entire derivatives market - which had been explicitly and completely deregulated by Congress 
through the Commodities Futures Modernization Act''” - would now benefit from the same 
government safety net provided to fully regulated financial products. In essence, the government 
distorted the marketplace by transforming highly risky derivative bets into fully guaranteed 
transactions, with the American taxpayer standing as guarantor. 

The Panel believes that the moral hazard problem unleashed by making whole AlG’s 
counterparties in unregulated, unguaranteed transactions undermined the credibility of specific 
efforts at addressing the financial crisis that followed, including the entirety of the TARP, as well 
as America’s system of financial regulation. 

2. The Powerful Role of Credit Rating Agencies 

Considerations about credit rating agencies were central to FRBNY’s, and later 
Treasury’s, decision to assist AIG, and shaped many of the decisions that had to be made during 
the course of the rescue.''” Indeed, it is no exaggeration to say that concerns about rating 
downgrades drove government policy in regard to AIG. 

As the market’s most widely followed judges of financial soundness, credit rating 
agencies wield immense power, whether they consciously use it or not. In this case, government 
decision makers felt compelled to follow a particular course of action out of a fear of what credit 
rating agencies might do if they acted otherwise. The fact that this small group of private firms 
was able to command such deference from the federal government raises questions about their 
role within the marketplace and how effectively and accountably they have wielded their 

437 

power. 

3. The Options Available to the Government''” 

FRBNY and Treasury justify AIG’s extraordinary bailout by saying that they faced a 
“binary choice” between allowing AIG to fail, which would have resulted in chaos, or rescuing 


The Commodities Futures Modernization Act was passed by Congress and signed into law by President 
Bill Clinton in December 2000. For a further discussion of AIG’s regulatory scheme, see 2010 June Oversight 
Report, supra note 395, at 19-24. 

See 2010 June Oversight Report, supra note 395, at 52-53, 1 50, and 230-23 1 . 

Credit rating agencies are private companies subject to the appropriate registration and approval of the 
SEC as nationally recognized statistical rating organizations (NRSROs). A complete list of NRSROs - including 
Moody’s Investor Services, Standard & Poor’s Ratings Services, and Fitch - can be found on the SEC’s website. 
See U.S. Securities and Exchange Commission, Commission Orders Granting NRSRO Registration (online at 
www.sec.gOv/divisions/marketreg/ratingagency.htm#nrsroorders) (accessed March 4, 2011). 

For a more complete discussion of the Panel’s findings, see Section F. I .b of the Panel’s June 20 1 0 
oversight report. 2010 June Oversight Report, supra note 395, at 139-164. 
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the entire institution, including all of its business partners.^^* The Panel was skeptical of this 
reasoning. The evidence suggested that government had more than two options at its disposal, 
and that some of the alternatives would not have involved payment in full of the counterparties 
and other AIG creditors. 

In interviews and meetings with participants on all sides in these events, the Panel 
identified a key decision point: the period between Sunday afternoon, September 14, 2008, and 
Tuesday morning, September 16, 2008. This was the period during which FRBNY sought to 
encourage a private effort to lend sufficient funds to AIG to address its liquidity crisis, while at 
the same time trying to determine what the consequences would be of the bankruptcy of AIG’s 
holding company. 

The Panel is concerned that the government put the effort to organize a private AIG 
rescue in the hands of only two banks - banks with severe conflicts of interest given that they 
would have been among the largest beneficiaries of a taxpayer bailout.'*'’” By failing to bring in 
other players, the government neglected to use all of its negotiating leverage. There is no doubt 
that a private rescue would have been difficult, perhaps impossible, to arrange, but the Panel 
concluded that if the effort had succeeded, the impact on market confidence would have been 
extraordinary, particularly for a solution that avoided putting taxpayer dollars at risk. 

Further, even after the Federal Reserve and Treasury had decided that a public rescue was 
the only choice, they still could have pursued options other than paying every creditor and every 
counterparty at 100 cents on the dollar. Arrangements in which different creditors accept 
varying degrees of loss are common in bankruptcy proceedings or other negotiations when a 
distressed company is involved, and in this case the government failed to use its significant 
negotiating leverage to extract such compromises. As Martin Bienenstock of Dewey & LeBoeuf 
testified to the Panel, “FRBNY was saving AIG with taxpayer funds due to the losses sustained 
by the business divisions transacting business with these creditor groups, and a fundamental 
principle of workouts is shared sacrifice, especially when creditors are being made better off than 
they would be if AIG were left to file bankruptcy.” As such, “it was very plausible to have 
obtained material creditor discounts from some creditor groups as part of that process without 
undermining its overarching goal of preventing systemic impairment of the financial system and 
without compromising the Federal Reserve Board’s principles.”'’'” 


According to Thomas Baxter Jr., FRBNY’s general counsel, the government officials faced “a binary 
choice to either let AIG file for bankruptcy or to provide it with liquidity.” 20 1 0 June Oversight Report, supra note 
395, at 69. 

2010 June Oversight Report, supranote 395, at 74-75. 

See Congressional Oversight Panel, Written Testimony of Martin J. Bienenstock, partner and chair of 
business solutions and government department, Dewey & LeBoeuf, COP Hearing on TARP and Other Assistance to 
AIG, at 1, 3 (May 26, 2010) (online at cop.senate,gov/documents/testimony-052610-bienenstock.pdf). 
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Ultimately, it is impossible to stand in the shoes of those who had to make decisions 
during those hours, to weigh the risks of accelerated systemic collapse against the profound need 
for AIG and its counterparties to share in the costs and the risks of that rescue, and to weigh 
those considerations not today in an atmosphere of relative calm, but in the middle of the night in 
the midst of a financial collapse. All the Panel can do is observe the costs to the public’s 
confidence in our public institutions from the failure to require that AIG’s counterparties in the 
financial sector share the burden of the AIG rescue. 

4. The Government’s Authorities in a Financial Crisis 

The Federal Reserve and Treasury have explained the haphazard nature of the AIG 
rescue by noting that they lacked specific tools to handle the collapse of such a complex, 
multisector, multinational financial corporation.'’'*^ To some extent this argument is a red 
herring: the relevant authorities should have monitored AIG more closely, discovered its 
vulnerability earlier, and sought any needed new authorities from Congress in advance of the 
crisis. Even after AIG began to unravel, the Federal Reserve and Treasury could have used their 
existing authority more aggressively. 

5. Conflicts 

The AIG rescue illustrated the tangled nature of relationships on Wall Street. People 
from the same small group of law firms, investment banks, and regulators appear in the AIG saga 
(and many other aspects of the financial crisis) in many roles, and sometimes representing 
different and conflicting interests.'*'’^ The lawyers who represented banks trying to put together a 
rescue package for AIG became the lawyers to FRBNY, shifting sides in a matter of minutes. 
Those same banks appear first as advisors, then potential rescuers, then as counterparties to 
several different kinds of agreements with AIG, and thereby as the direct and indirect 
beneficiaries of the government rescue. Many of the regulators and government officials (in 
both administrations) are former employees of the entities they oversee or that benefited from the 
rescue. 


The government justified its decision to draw from a limited pool of lawyers and advisors 
by citing the need for expertise from Wall Street insiders familiar with AIG, Even so, the 
government entities should have recognized that at a time when the American taxpayer was 
being asked to bear extraordinary burdens, they had a special responsibility to ensure that their 
actions did not undermine public trust by failing to address all potential conflicts and the 
appearance of conflicts that could arise. The need to address conflicts and the appearance of 
conflicts by government actors, counterparties, lawyers, and all other agents involved in this 


See Section B.2 of the Panel’s June 2010 oversight report for an overview of the company’s operations 
and regulatory framework. See 2010 June Oversight Report, supra note 395, at 19-24. 

See 2010 June Oversight Report, supra note 395, at 72-76. 
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drama was wrongly treated largely as a detail that could be subjugated to the primary goal of 
keeping the financial system up and running. 

Even setting aside concerns about actual or apparent conflicts of interest, the limited pool 
of people involved in AIG’s rescue raises a broader concern. Everyone involved in AIG’s rescue 
had the mindset of either a banker or a banking regulator. The discussions did not include other 
voices that might have brought different ideas and a broader view of the national interest. It is 
unsurprising, then, that the American public remains convinced that the rescue was designed by 
Wall Street to help fellow Wall Streeters, with less emphasis given to protecting the public trust. 

The Panel recognized that government officials were confronting an immediate crisis and 
had to act in haste. Yet it is at moments of crisis that the government has its most acute 
obligation to protect the public interest by avoiding even the appearance of impropriety. As Mr. 
Baxter of FRBNY told the Panel, “[i]f we should go through this again, we [would] need to be 
more mindful of how our actions can be perceived. The lesson learned for me personally here is 
that we need to be mindful of that and perhaps change our behavior as a result of the perception, 
not the actuality.”'’'*'* 

C. Panel Recommendations 

1. Government Exit Strategy /Equity Market Risk Mitigation 

In its June 2010 report, the Panel recommended that Treasury should explore options 
aimed at accelerated sales of smaller portions of its stake in AIG sooner rather than later, to help 
mitigate longer term equity market risks, and transfer some of the risk from the taxpayer to the 
public markets.'*'*^ While the Panel recognized the danger in a prolonged investment strategy, 
political expediency should not trump the opportunity for taxpayers to realize as much value as 
possible from their investment. Thus, the Panel cautioned against a rapid exit in the absence of 
clearly defined parameters for achieving the maximum risk-adjusted return to the taxpayer. 
Nonetheless, given the significant equity market and company execution risks involved in a 
long-term, back-end-loaded exit strategy, the Panel noted that the government’s exposure to AIG 
should be minimized (and shifted to private shareholders) where possible via accelerated sales of 
a small minority of the government’s holdings, provided this could be done with limited harm to 
the share price. In this sense, the interests of AIG’s government and private shareholders would 
be aligned, as the taxpayer would be best served by enhancing value before a broader exit 
strategy via the public markets could be executed. 


Congressional Oversight Panel, Testimony of Thomas C. Baxter, Jr., general counsel and executive vice 
president of the legal group, Federal Reserve Bank of New York, COP Hearing on TARP and Other Assistance to 
AIG, at 102 (May 26, 2010) (online at cop.senate.gov/documents/transcript-052610-aig.pdf). 

2010 June Oversight Report, supra note 395, at 202. 
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2. Status of COP Recommendations 

The Panel’s recommendation that Treasury should explore options aimed at reducing its 
equity market exposure to AIG remains something of a work in progress.'’"'* In September 2010, 
AIG and Treasury reached an agreement to restructure AlG’s obligations under the TARP, in 
which Treasury exchanged its preferred stock for 1.1 billion shares of AIG common stock on 
January 14, 201 1 (discussed in more detail below). While AlG’s improving outlook facilitated 
this announcement, these actions have not mitigated long-term equity market risk from 
Treasury’s holdings. Although this recapitalization temporarily increases Treasury’s equity 
market exposure to AIG (given the conversion of its preferred equity stake to common equity), 
the transaction does provide a path for the government to pursue share sales in the public markets 
that would reduce its exposure, potentially as soon as the second quarter of 20 1 1 . The 
assumption of FRBNY’s preferred interest in AIG SPVs serves to increase Treasury’s overall 
exposure to AIG, but via a mechanism that fully collateralizes this exposure, without assuming 
additional equity market risks. 

D. Updates 

1. Recent Developments 

On September 30, 2010, AIG, Treasury, FRBNY, and the AIG Credit Facility Trust 
(Trust) announced their intent to enter into a series of transactions that would ultimately allow 
the government to exit AIG.‘“" The timing and substance of this announcement clarifying the 
government’s exit strategy was generally consistent with the expectations outlined in the Panel’s 
June report.'’'’® The aggregate effect of this agreement, which was subsequently executed, was to 
repay all outstanding obligations to FRBNY, consolidate AlG’s government ownership with 
Treasury, and provide the government with a pathway to monetize its holdings. The integrated 
steps involved in the execution of AlG’s recapitalization plan on January 14, 201 1 -the most 


** 2010 June Oversight Report, supra note 395, at 170. 

American International Group, Inc., AIG Announces Plan To Repay U.S. Government (Sept. 30, 2010) 
(online at w\vw.aigcorporate.com/newsrooTn/2010_September/AIGAnnouncesPlantoRepay30Sept2010.pdf). This 
agreement was supplemented by a master transaction agreement on December 8, 2010. American International 
Group, Inc., AIG Files Master Agreement on Recapitalization Plan (Dec. 8, 20 1 0) (online at 

ir.aigcorporate.com/External.File?t=2&item=g7rqBLVLuv81UAmrh20Mp3rr71YtG5aXEd/NUIhOaDRMlTgAKUf 
cNQqWGNGO+veYql8TQTV4xMlBjE/CQAuJPw==). While largely similar to the recapitalization plan released 
on September 30, it contains two new pieces of material information. First, the terms of Treasury’s role as a selling 
shareholder have been somewhat clarified. Treasury has the right to participate in any registered stock offering and 
can demand twice in a year that AIG effect a registered market offering of shares after the earlier of August 15,2011 
or AlG’s completion of a primary equity offering. Treasury can also dictate the terms and frequency of any sales of 
new AIG shares until the government’s ownership falls to under 33 percent. Finally, the agreement provides 
additional clarity on future AIG capital raises. AIG may raise up to $3 billion of common equity by August 15, 

201 1 (and can raise an additional $4 billion with Treasury’s consent, for a total of $7 billion in additional equity). 

2010 June Oversight Report, supra note 395, at 222, 
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significant being the repayment of FRBNY in full and Treasury exchanging its preferred equity 
interests for common stock - are outlined below.^^ 

• Repayment and Termination of the FRBNY Credit Facility: FRBNY, which has 
repayment priority over Treasury, received approximately $21 billion in cash to 
redeem its outstanding balance and accrued interest and fees. AIG used funds from 
asset sales - the IPO of American International Assurance Company (AIA) and sale 
of American Life Insurance Company (ALICO) - to facilitate the repayment of 
amounts owed under the FRBNY Credit Facility.'*^^ 

• Repurchase and Exchange of SPY Preferred Interests: AIG drew down an additional 
$20.3 billion in TARP funds (Series F) towards the repurchase of SPY interests from 
FRBNY. In consideration for this new funding, AIG transferred $20.3 billion of 
FRBNY’s former SPY Preferred interests to Treasury.'*^* 


American International Group, \t\c.y AIG Executes Plan ioRepc^ U.S. Government (Jan. 14, 2011) 

(online at 

ir.aigcorporate.coin/Extemal.Fi!e?t=2&item=g7rqBLVLuv81UAmrh20Mp31WhknkljIRVwaPIA8x40UnwpUYeT 
WqNeJMSo+ju5ThNwA5rr5tEDobelzmAXWiow==); U.S. Department ofthe Treasury, Treasury Announces 
Completion of the American International Group Recapitalization Transaction (Jan. 14, 201 1) (online at 
www.treasury.gov/press-center/press-releases/Pagcs/tgl024.aspx); Federal Reserve Board of New York, New York 
Fed Ends AIG Assistance with Full Repayment (Jan. 14, 201 1) (online at 
www.newyorkfed.org/ne\wevents/news/aboutthefed/201 l/oal 101 14.html). 

As described in a regulatory filing AIG made with the SEC on January 14, 201 1 : “[a]t the Closing, AIG 
repaid FRBNY approximately $2 1 billion in cash, representing complete repayment of all amounts owing under the 
Credit Agreement (as amended, the “ETIBNY Credit Facility”), dated as of September 22, 2008, and the FRBNY 
Credit Facility was terminated. The funds for the repayment came from the net cash proceeds from AIG’s sale of 
67 percent of the ordinary shares of AIA Group Limited ("AIA”) in Its initial public offering and from AIG’s sale of 
American Life Insurance Company ("ALICO”). These frmds were loaned to AIG, in the form of secured limited 
recourse debt (the “SPY Intercompany Loans”), from the SPVs that hold the proceeds of the AIA IPO and the 
ALICO sale. The SPY Intercompany Loans are secured by pledges by AIG and certain of its subsidiaries of, among 
other collateral, certain of their equity interests in Nan Shan Life Insurance Company, Ltd. (“Nan Shan”), AIG Star 
Life Insurance Co. Ltd. (“AIG Star”), AIG Edison Life Insurance Company ("AIG Edison”) and International Lease 
Finance Coiporation (collectively with Nan Shan, AIG Star Mid AIG Edison, the "Designated Entities”), as well as 
the remaining AIA ordinary shares held by the AIA SPY and certain of the MetLife, Inc. securities received from 
the sale of ALICO held by the ALICO SPY. The proceeds from any sale or disposition of the equity of such 
Designated Entities and such.other assets will be used to repay the SPY Intercompany Loans and the recourse on the 
SPY Intercompany Loans is generally limited to foreclosing on the pledged collateral, except to the extent of the fair 
market value of equity interests of the Designated Entities that cannot be pledged because of regulatory or tax 
considerations.” Amencmlntemsit\ona\ Group, Inc., Form 8~K for the Period Ended January 14. 2011 (Jan. 14, 
2011) (online at www.sec.gov/Archives/edgar/data/5272/0000950i231 1003061/y88987e8vk,htm) (hereinafter 
“AIG: Form 8-K Period Ended January 14, 2011”). 

As outlined in a company filing on January 14, 2011: “[a]t the Closing, AIG drew down approximately 
$20 billion (the “Series F Closing Drawdown Amount”) under the Treasury Department’s commitment (the 
"Treasury Department Commitment”) pursuant to the Securities Purchase Agreement, dated as of April 17, 2009 
(the “Series F SPA”), between AIG and the Treasury Deparhnent relating to AIG’s Series F Fixed Rate Non- 
Cumulative Perpetual Preferred Stock, par value $5.00 per share (the "Series F Preferred Stock”). The Series F 
Closing Drawdown Amount was the full amount remaining under the Treasuiy Department Commitment, less 
$2 billion that AIG designated to be available after the Closing for genera! corporate purposes under a commitment 
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• Exchange of AIQ Preferred for Common Stock: In the aggregate. Treasury converted 
$47.5 billion in TARP preferred stock at $45 per share for an equivalent amount of 
equity (representing approximately 1.1 billion shares).'*^^ Additionally, the Trust’s 
Series C preferred shares were converted into approximately 563 million shares of 


relating to AIG’s Series G Cumulative Mandatory Convertible Preferred Stock, par value $5.00 per share (the 
“Series G Preferred Stock”), described below (the “Series G Drawdown Right”). The right of AIG to draw on the 
Treasury Department Commitment (other dian the Series G Drawdown Right) was terminated. 

AIG applied certain proceeds fix>m asset sales to retire a portion of FRBNY’s preferred intereste in the 
ALICO SPV and used the Series F Closing Drawdown Amount to repurchase the remainder of FRBNY’s preferred 
interests in the ALICO SPV and all of FRBNY’s preferred interests in the AIA SPV (“SPV Preferred Interests”). 

AIG transferred the SPV Preferred Interests to the Treasury Department as part of the consideration for the exchange 
of die Series F Preferred Stock, described below. 

Under the Master Trmisaction Agreement, the Treasury Department, so long as it holds SPV Preferred 
Interest, will have the right, subject to existing contractual restrictions, to require AIG to dispose of the remaining 
AIA ordinary shares held by the AIA SPV and certain of the MetLife, Inc. securities received from the sale of 
ALICO held by the ALICO SPV. The consent of the Treasury Department, so long as it holds SPV Preferred 
Interests, will also be required for AIG to take specified significant actions with respect to the Designated Entities, 
including initial public offerings, sales, significant acquisitions or dispositions and incurrence of significant levels of 
indebtedness. If any SPV Preferred Interests are outstanding on May 1, 2013, the Treasury Department will have 
the right to compel the sale of all or a portion of one or more of the Designated Entities on terms that it will 
determine. 

As a result of these transactions, the SPV Preferred Interests will no longer be considered permanent equity 
on AIG’s balance sheet, and will be classified as redeemable noncontrolling interests in partially owned 
consolidated subsidiaries.” AIG: Form 8-K Period Ended Jwuary 14, 2011, supra note 450. 

This figure includes $40.0 billion of Scries E preferred stock converted to equity and $7.5 billion of 
Series F preferred stock converted to equity. Treasury Transactions Report, supra note 36, 

As outlined in a company filing on January 14, 201 1: “[a]t the Closing, AIG and the Treasury Department 
amended and restated the Series F SPA to provide for the issuance of 20,000 shares of Series G Preferred Stock by 
AIG to the Treasury Department. The Series G Preferred Stock initially has a liquidation preference of zero, which 
will increase by the amount of any funds drawn down by AIG under the Series G Drawdown Right from the Closing 
until March 31, 2012 (or the earlier termination of the Series G Drawdown Right). 

At the Closing (i) the shares of AIG’s Series C Perpetual, Convertible, Participating Preferred Stock, par 
value $5.00 per share (the “Series C Preferred Stock”), held by the Trust were exchanged for 562,868,096 shares of 
AIG common stock, par value $2.50 per share (“AIG Common Stock”), which were subsequently transferred by the 
Trust to the Treasury Department; (ii) the shares of AIG’s Series E Fixed Rate Non-Cumulative Perpetual Preferred 
Stock, par value $5.00 per share (the “Series E Preferred Stock”), held by the Treasury Department were exchanged 
for 924,546,133 shares of AIG Common Stock; and (iii) the shares of the Series F Preferred Stock held by die 
Treasury Department were exchanged for (a) the SPV Preferred Interests, (b) 20,000 shares of the Series G Preferred 
Stock, and (c) 167,623,733 shares of AIG Common Stock. As a result of the Recapitalization, the Treasury 
Department holds 1 ,655,037,962 shares of newly issued AIG Common Stock, representing ownership of 
approximately 92 percent of the outstanding AIG Common Stock, and 20,000 shares of Series G Preferred Stock. 
After this share exchange and distribution were completed, the Trust terminated pursuant to the terms and conditions 
of the Trust Agreement. 

The issuance of AIG Common Stock in connection with the exchange for the Series C Preferred Stock, the 
Series E Preferred Stock and the Series F Preferred Stock will significantly affect the determination of net income 
attributable to common shareholders and the weighted average shares outstanding, both of which are used to 
compute earnings per share.” AIG: Form 8-K Period Ended January 14, 2011, supra note 450. 
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AIG common equity. These conversions resulted in Treasury holding a 92.1 percent 
equity stake in AIG. 

• Warrants to Purchase Common Stock: AIG distributed 10-year warrants on 75 

million shares of AIG common stock with an exercise price of $45.00 per share to the 
existing public shareholders. These warrants, aimed at softening the significant 
dilution from the government’s common share conversion, were not provided to 
Treasury or other government shareholders.'*^^ 

Figure 27 below provides a timeline of recent AIG-related announcements following the 
publication of our June 2010 report. 


As described in a company filing on January 14, 201 1 : “[a]s part of the Recapitalization, on January 19, 
2011, AIG will distribute to the holders of record of AIG Common Stock on January 13, 2010, by means of a 
dividend, 10-year warrants to purchase a total of up to 75 million shares of AIG Common Stock at an exercise price 
of $45.00 per share. NoneoftheTrust, the Treasury Department or the FRBNY will receive these warrants. For 
more information on these warrants, see AlG’s Current Reports on Form 8-K dated January 7, 201 1 and January 12, 
2011.” AIG: Form 8-K Period Ended January 14, 2011, supra note 450. 
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The composition of the government’s assistance to AIG has evolved from debt to equity 
as the company’s financial condition has changed. Initially, the Federal Reserve was the only 
government entity to provide assistance to AIG, which was limited to large lines of credit. 
Following the enactment of EESA, Treasury authorized $70 billion of preferred equity facilities 
for AIG. Since TARP assistance was in the form of preferred equity, it did not count against the 
company’s outstanding debt, thereby providing a more attractive form of capital which helped 
improve AIG’s leverage, or risk levels, in the eyes of the rating agencies. Currently, the only 
debt instruments outstanding as part of the government rescue of AIG are the loans to the 
Maiden Lane II and Maiden Lane III SPVs, which are not AIG liabilities. At present, Treasury 
holds exclusively common or preferred equity interests in AIG. 

Figure 28: Government Assistance to AIG Outstanding (millions of dollars) 



November 5, 
2008 

June 24, 

2010'*^'* 

March 8, 
2011'*“ 

FRBNY 

Revolving Credit Facility"'^*’ 

Maiden Lane if” 

Maiden Lane lll"*^* 

Preferred interest in AIA Aurora LLC 

Preferred interest in ALICO SPY 

Total FRBNY 

$80,257 

N/A 

N/A 

N/A 

N/A 

80^57 

$25,756 

14,668 

16,290 

16,453 

9,255 

82,422 

$0 

12,832 

13,008 

0 

0 

25,840 

TARP 

Series E Non-Cumulative Preferred Stock 
(converted to common equityf®^ 

N/A 

40,000 

40,000 


See Board of Governors of the Federal Reserve System, Federal Reserve Statistical Release H.4.1: 
Factors Affecting Reserve Balances (June 24, 201 0) (online at www.federalreserve.gov/releases/h4 1 /20 1 00624/) 
(hereinafter “June 2010 Fed Statistical Release H.4,l”). 

Treasury Transactions Report, supra note 36. 

Board of Governors of the Federal Reserve System, Data Download Program (Instrument Used: Factors 
Affecting Reserve Balances, Credit extended to American International Group, Inc., Net: week average) (online at 
www.federalreserve.gov/datadownload/). 

Outstanding principal amount of loan extended by FRBN Y (including accrued and payable interest to 
FRBNY). Board of Governors of the Federal Reserve System, Federal Reserve Statistical Release H.4.1: Factors 
Affecting Reserve Balances (June 24, 2010 and Mar. 10, 201 1) (online at www.federalreserve.gov/releases/h41/). 

On March 1 1, 2011, FRBNY announced that AIG had formally offered to purchase the assets in Maiden Lane II. 
There was no further news regarding the offer at the time this report was published. See Federal Reserve Bank of 
New York, Statement Related to Offer by AIG to Purchase Maiden Lane //Z.LC(Mar. 1 1, 201 1) (online at 
www.newyorkfed.org/newsevents/news/markets/20l 1/anI 10311.html). 

Outstanding principal amount of loan extended by FRBNY (including accrued and payable interest to 
FRBNY). June 2010 Fed Statistical Release HA.\, supra note 454; Board of Governors of the Federal Reserve 
System, Federal Reserve Statistical Release H.4.1: Factors Affecting Reserve Balances (Mar. 10, 201 1) (online at 
www.federalreserve.gov/releases/h41/201 10310/) (hereinafter “March 201 1 Fed Statistical Release H.4.r’). 

The initial direct TARP assistance was the $40 billion purchase of Series D (cumulative) preferred 
stock. AIG missed $1.6 billion of dividend payments on this investment. Consequently, when the Series D 
preferred stock was converted to Series E non-cumulative preferred stock in April 2009, the missed dividends were 

148 





184 


' Series F Non-Cumulative Preferred 


N/A 



1 Total TARP 


N/A 

47,543 

58,763 

I Total Assistance 

S80,2S7 

$129,965 

$84,609 


As summarized above, with the execution of AlG’s recapitalization plan, FRBNY retired 
its claims on the company, centralizing the remaining government holdings in AIG with 
Treasury in the form of AIG common stock and preferred interests in certain AIG assets through 
SPVs. While Treasury increased its assistance to AIG, the incremental commitment to each SPY 
is fully secured, putting the government ahead of other creditors in the (unlikely) event of a 
default on these obligations. More broadly, a key hurdle to the ultimate government exit has 
been removed as a result of the conversion of its claims to more liquid, but higher risk common 
stock, paving the way for an eventual exit via share sales in the public equity market. The 
government’s exit is expected to parallel the emergence of AIG as a standalone A-rated credit, 
no longer reliant on government support to sustain its credit rating at a level sufficient for 
independent access to private capital market funding. 

Treasury now owns 1.655 billion shares of AIG’s common stock, representing 92 percent 
of the company’s outstanding shares.'*'^^ 


capitalized as part of the newly issued Series E preferred shares. Prior to the conversion to equity, the Series E 
shares could not be redeemed by AIG until the $1.6 billion in capitalized dividends were repaid. Following the 
conversion of the preferred interests to equity, however, the claims to the capitalized interest were also exchanged, 
thereby eliminating the potential for a payment from the missed dividends. Treasury Transactions Report, supra 
note 36. 

'‘^^The funds available under the Series F stock facility were reduced by $165 million in March 2009 in 
order to pay retention bonuses to AIGFP employees, thus leaving $29.8 billion available. Immediately following the 
recapitalization, the components of the $29.8 billion of TARP Series F preferred stock were: the newly created $2.0 
billion of Series G preferred credit facility (available but currently undrawn by AIG to date), a $16.9 billion 
investment in AIA preferred units, a $3.8 billion investment in ALICO junior preferred units, and the $7.5 billion 
from the Series F preferred stock facility that were subsequently converted into 167,623,733 common equity shares. 
As of March 8, 201 1, $9.1 billion of Treasury’s holdings in the AIA and ALICO SPVs had been redeemed. 

Treasury Transactions Report, supra note 36. 

American International Group, Inc., Form lO-Qfor the Quarterly Period Ended June 30. 2010., at 107 
(Aug. 6, 2010) (online at www.sec.gov/Archives/edgar/data/5272/000104746910007097/a2199624zl0-q.htm). 

This figure is comprised of the $7.5 billion in Series F preferred stock that was converted to common 
stock and the $ 1 1 .2 billion invested in the AIA SPV holdings. This figure does not reflect the $2.0 billion Series G 
preferred stock credit facility, which is available to .AIG, but has yet to be drawn. Treasury Transactions Report, 
supra note 36. 

The total number of shares owned is comprised of 924,546,133 shares exchanged from the Series E 
preferred stock and the associated unpaid dividends. 167,623,733 shares of common stock exchanged from the 
Series F preferred stock, and 562,868,096 common sh^es that are connected to FRBNY’s original assistance. 
Although the common shares derived from the FRBNY credit facility are not directly connected to the TARP 
assistance, they are included here as part of the total Treasury holdings in AIG. In total, Treasury holds 
1 ,655,037,962 shares of AIG common stock. Treasury Transactions Report, supra note 36. 
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Figure 29: Ownership Profile of American International Group'^^'^ 



Outstanding 
Shares of AIG 
Common Stock 

(in millions) 

Percentage of 
Outstanding 
Shares 

Series C Preferred Stock 

562.9 

31.3% 

Series E Preferred Stock 

924.5 

51.4% 

Series F Preferred Stock 

167.6 

9.3% 

Subtotal 

1,655.0 

92.0% 

Non-Government AIG Common Stock Holders'**’^ 

143.3 

8.0% 

Total 

1,798.4 

100.0% 


In addition to this equity - valued at $61 .9 billion based on the stock’s current price of 
$37.39 - Treasury has also invested approximately $! 1.2 billion in AIG-related preferred 
interests.'^^^ While the price of AiG common equity shares has fluctuated significantly since the 
recapitalization plan was announced on September 30, 2010, taxpayers are poised to recognize a 
gain on the government’s assistance to AIG at current market prices."*^^ The total value of 
Treasury’s equity and preferred interests in AIG is currently $73.2 billion."*^* This equates to a 


Figures affected by rounding. Treasury Transactions Report, supra note 36; U.S. Department of the 
Treasury, AIG Recapitalization: Summary of Terms September 30. 2010, at 2 (Sept. 30, 2010) (online at 
www.treasury.gov/initiatives/rinancial-stability/investment- 

programs/AIG/Documents/Recapitalization. Summary.Terms.Executed.pdf) (hereinafter “AIG Recapitalization 
Summary”); Treasury conversations with Panel staff (Mar. 7, 201 1 ). 

This figure assumes that 2,854,069 additional shares will be converted and held by non-Treasury 
participants stemming from a conversion of equity units to common shares. American International Group, Inc., 
Financial Supplement: Fourth Quarter 2010, at 15 (Feb. 25, 201 1) (online at 

www.aigcorporate.com/investors/201 !_February/Financial_Supplement_4Q10_Revised_2-24-l 1 .pdf) (hereinafter 
“AIG Financial Supplement: 4Q 2010”); AIG Recapitalization Summary, supra note 464, at 2. 

Treasury’s investment in the AIA SPV is $ 1 1.2 billion, although the current value of this holding is 
$1 1 .3 billion due to the payment of accrued interest. As outlined in Section IV. D. 1 , AIG opted to exercise its right 
to classify $2,0 billion of funds into the newly created Series G preferred stock. This facility is not accounted for 
here because although the funds are available to AIG, the company has not drawn on the facility to date. On March 
8, 20! 1, Treasury announced that its interests in the ALICO SPV, which were $3.4 billion following the 
recapitalization, had been fully redeemed by AIG. Treasury Transactions Report, supra note 36; U.S. Department of 
the Treasury, Treasury: With $6. 9 Billion Repayment Today from AIG, 70 Percent of TARP Disbursements Now 
Recovered (Mar. 8, 201 1) (online at www.treasury.gov/press-center/press-releases/Pages/tgl096.aspx) (hereinafter 
“Treasury: $6.9 Billion Repayment from AIG”). 

Between September 30, 2010 and January 19, 201 1, AIG shares traded within a dividend-adjusted range 
of $34.22 and $51.25. Bloomberg Data Service (Mar. 8, 2011); AIG: Form 8-K Period Ended January 14, 2011, 
supra note 450. 

Based on a March 4, 201 1 closing stock price of $37.39 per share. Bloomberg Data Service (Mar. 8, 
2011). This includes the cuirent market price of the common equity as well as the value of Treasury’s holdings in 
the AIA SPV. Treasury’s investment in the AIA SPV is $11.2 billion; this figure references the current value of 
$1 1.3 billion, which includes accrued interest. Bloomberg Data Service (Mar. 8, 2011); Treasury Transactions 
Report, supra note 36; Treasury: $6.9 Billion Repayment from AIG, supra note 466. 
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$14.3 billion net gain based on Treasury’s $58.8 billion cost-basis, or the amount of TARP funds 
spent to secure the government’s current outstanding common and preferred equity interests. Of 
note, the Series C shares - representing a current market value of $2 1 ,0 billion - were obtained 
at no cost to the taxpayer (or Treasury), and reflect consideration provided by AIG for FRBNY’s 
initial lending facility in September 2008. Thus, based on current valuations, this stake, which is 
now held for the benefit of Treasury, is offsetting a current loss on the direct TARP assistance 
provided by Treasury. The break-even threshold for the value of the government’s stake, 
including the common stock derived from the Series C shares, is approximately $28.73 per share, 
which means that should the share price drop below this level, representing a 23 percent decline 
versus its current share price. Treasury’s holdings in AIG would imply a net loss to the 
government.’'** 

Figure 30: Valuation of Treasury’s Common Stock Holdings in AIG (in billionsf'"^ 



TARP 

Series C 

Total Treasury 
Position 

(TARP + Series C) 

Funds Provided 

$47.5 

N/A 

$47.5 

Common Equity; 

No. of Slwes 

l.I 

0.6 

1.7 

Implied Value 

$40.8 

$21.0 

$61.9 

Implied Net Gain on Common Stock 

$(6.7) 

$21.0 

$14.3 


2. Outlook 


a. Key Swing Factor; AIG’s Execution of Strategy 


Based on a share price of $37.39, the equity market currently values AIG at $67.2 
billion.’'*' While down considerably from the firm’s peak split-adjusted share price of $1 ,456, 
the stock is trading significantly above the lows witnessed in late 2008 and early 2009, and has 


The breakeven price assumes the following cost basis for the 1,655,037,962 common shares Treasury 
holds: $40.0 billion investment in Series E preferred shares and $7.5 billion in Series F preferred stock draws. 
Treasury Transactions Report, supra note 36. 

This figure reflects Treasury’s common stock position only, and does not account for Treasury’s other 
holdings in AIG: S 11 .2 billion interest In the AIA SPV, the $2 billion Series G preferred stock credit facility 
(available but undrawn). Similarly, it does not account for the $9.1 billion in repayments Treasury has received on 
its preferred holdings. Bloomberg Data Service (Mar. 9, 2011). Based on a March 4, 201 1 closing stock price of 
$37.39 per share. Treasury Transactions Report, supra note 36. 

AIG’s market capitalization is based on a March 4, 201 1 closing price of $37.39 and a total of 
1,798,357,785 common shares outstanding. Bloomberg Data Service (Mar. 9, 2011); This figure assumes that 
2,854,069 additional shares will be converted and held by non-Treasury participants stemming from a conversion of 
equity units to common shares. AIG Financial Supplement: 4Q 2010, supra note 465, at 15. 
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gained 52 percent in value since the beginning of 2010.'’’^ Not surprisingly, this rebound has 
coincided with increased optimism concerning the potential for the government to recoup a 
significant portion of its investment. (The recent spike and subsequent decline in AIG shares 
corresponded with the September 30, 2010 recapitalization announcement and January 19, 201 1 
issuance of 10-year warrants to non-government shareholders. Market analysts estimated that 
these warrants equated to a value of approximately $8-1 0/share.)'*’’ 

In this context, both AIG and Treasury continue to express varying degrees of optimism 
on repayment prospects. AIG expects to repay fully its obligations to the government, while 
Treasury is increasingly confident on the outlook for a return of the taxpayer’s investment. 
Secretary Geithner noted in a December 2010 appearance before the Panel that AIG’s 
recapitalization plan “will accelerate the government’s exit on terms that are likely to lead to an 
overall profit on the government’s support for AIG, including the value of Treasury’s interests in 
AIG held outside of the TARP.”'’^*' Acting Assistant Secretary of the Treasury for the Office of 
Financial Stability Timothy Massad noted in a March 201 1 appearance before the Panel that the 
government is “potentially in position to recover every dollar we invested.’’^^^ 

The outlook for the taxpayer is dependent on the successful execution of AIG’s strategy, 
which will inform the public market’s assessment of AIG’s valuation over the next 12-1 8 
months. This relationship was evidenced by the recent announcement by AIG of a $4.1 billion 
charge to cover increased loss reserves in its insurance operations.'*^^ This charge could have 
weakened the company’s capital position. In response. Treasury agreed to waive the right to 
$2.0 billion or proceeds from the sale of Star Life and Edison Life insurance subsidiaries for use 


This calculation uses dividend-adjusted stock prices for AIG on January 5, 2010 and March 4, 201 1. 
Bloomberg Data Service (Mar. 9, 2011). 

Analysis of Bloomberg adjusted vs. unadjusted share price data. Bloomberg Data Service (Mar. 9, 
2011). See also Andrew Kligerman, UBS Investment Research, American International Group: Slewing Neutral, 
but with Short-term Buy (Oct. 18,2010). 

Geithner Testimony to the Panel, supra note 119. 

COP Hearing on the TARP’s Impact on Financial Stability, supra note 3 1 1 , at 7. 

™ AIG “announced today that, following completion of its annual comprehensive loss reserve review, it 
expects to record a $4.1 billion clwge, net of $446 million in discount and loss sensitive business premium 
adjustments, for the fourth quarter of 2010 to strengthen loss reserves in its Chartis property and casualty insurance 
subsidiaries.” American International Group, Inc., AIG Expects to Record S4. 1 Billion Net Charge in Fourth 
Quarter 2010 to Strengthen Loss Reserves Associated with Long-Tail Lines in P&C Business (Feb. 9, 201 1) (online 
at 

ir.aigcorporate.com/Extemal.File?t=2&item=g7rqBLVLuv81UAmrh20Mpz0DSlSXuRN3WmkCRzUb5ppzF78O7 
0yvCeQf98uqlxnez2NAoHFPnDPDhNydgIxz0w==). The actual charge reported on February 24, 201 1 was $4,2 
billion. American International Qtoup, AIG Reports Fourth Quarter Net Income of $1 1.2 billion (Feb. 24, 2011) 
(online at www.aigcorporate.comJinvestors/201 l_February/4Q2010PR02242010LTR.pdf). 
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in AIG*s reserve strengthening, thereby delaying the payment of proceeds from asset sales 
Treasury was entitled to as collateral for its SPV Preferred Interests.'’’’ 

This allowed AIG to stabilize its capital ratios in a cost-effective manner (e.g., without 
relying on market funding). Importantly, this agreement does not represent a direct loss to 
Treasury. The only “concession” by the government was the nominal forfeiture of interest 
income that it would have otherwise earned on the sale proceeds. However, this is more than 
offset by the 5 percent dividend on the government’s preferred interest in the SPVs. Further, 
since Treasury’s preferred equity investment is over-collateralized (the value of Treasury’s 
claims on AIG’s assets is in excess to the value of the funds provided by Treasury), the 
government remains well-positioned to be paid in full as AIG transfers payments received from 
subsequent asset sales to Treasury. In fact, this process continues, with the recent sale of AIG 
equity in MetLife conducted ahead of schedule, netting Treasury $6.9 billion in proceeds, 
reducing the outstanding amount of Treasury’s preferred interests in AIG assets to $1 1 .2 billion 
from $20.3 billion immediately following the recapitalization.'”® 

Thus, AIG’s financial health remains dependent on the government, the company’s 
dominant shareholder, while the outlook for the government’s investment is to a large degree 
dependent on AIG’s successful execution of its business strategy. AIG is seeking to balance 
asset sales and risk reduction with a credible and focused ongoing business strategy. This 
strategy has been some time in the making, as difficult market conditions and management 
turnover may have frustrated earlier efforts at charting a course for repaying the taxpayer prior to 
CEO Robert Benmosche’s arrival at the firm in August of 2009.'”’ Thus, a greatly improved 
market backdrop and a longer-term investment mentality on the part of AIG’s principal 
shareholder have facilitated a strategy aimed at repaying the government and cultivating a 
sustainable independent business strategy. 


Treasury's investment in the AlA SPV is $1 1.2 billion; however, its current holdings in this SPV are 
$1 1.3 billion due to the payment of accrued interest. American International Group, Inc., Form S-K for the Period 
Ended February S, 2(W / (Feb. 9, 20 1 1 ) (online at 

www.sec,gov/Archives/edgar/data/5272/00009501231 1010653/y89586e8vk.htm); Treasury Transactions Report, 
supra note 36. 

Treasury Transactions Report, supra note 36; Treasury: $6.9 Billion Repayment from AIG, supra note 

466. 

™ In the wake of the government’s rescue in the ftll of 2008, the math simply did not provide a way 
forward for the company (and, as became evident in subsequent months, for the government). Market conditions 
and the terms of the government’s rescue provided little hope of a full recovery, beyond seeking to mitigate the 
magnitude of expected losses on the government’s assistance and to reduce the systemic risk posed by the company. 
Potential buyers in the insurance sector suffered through significant valuation declines, dampening their appetite for 
acquisitions of AIG’s most marketable assets. Cash purchases were problematic during this period, owing to the 
dearth of available funding, even to highly rated borrowers. In this environment, core operating fundamentals of 
key insurance businesses suffered amidst the deteriorating market, further clouding the mergers and acquisitions 
outlook. 
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Specifically, in addition to asset sales, the firm is focused on strengthening its global 
property and casualty franchise and its domestic life insurance and retirement services 
operations, while continuing to reduce the firm’s legacy exposure within AIGFP. After the 
company’s restructuring and asset sales are complete, the vast majority of AIG’s businesses will 
be housed within its global property and casualty and commercial insurance operation, which has 
been rebranded as Chartis, and its domestic life insurance and retirement services segment, 
rebranded as SunAmerica.''*'’ 

b. Exit Strategy and Timing 

The government is unlikely to wait for the successful execution of this strategy. 
According to press reports. Treasury intends to commence the sale of an initial stake in AIG via 
a secondary share offering after AIG’s 1Q201I earnings are released in May 2011.'**' Media 
reports indicate the government could sell up to $20 billion worth of stock, representing 
approximately one-third of the government’s holdings in AIG. The balance of the government’s 
stake in AIG would then likely be sold through additional secondary offerings, automated sales 
through a prearranged written trading plan, or some combination of both."**^ 

The government’s disposition of its shares in Citigroup is likely to be the model for 
AIG.''*^ However, the AIG disposition may prove more difficult for Treasury to execute, given 
the value of AIG’s publicly traded float of $5.4 billion and a government equity stake that 
currently amounts to approximately $61.9 billion.**^ Institutional investor ownership in AIG is 


These businesses include General Insurance (Chartis), Domestic Life Insurance & Retirement Services, 
and Foreign Life Insurance & Retirement Services. 

Additionally, the company must continue to make progress on streamlining its operations and untangling 
the cross-linkages throughout its vast operations. In turn, greater transparency into individual business lines will 
help facilitate more beneficial terms from the capital markets for financing core operations as well as advancing the 
prospects for the sale of non-core businesses at more attractive valuations. 

See, e.g,, Serena Ng, A!G to Start Marketing "Re-IPO" in May, Wall Street Journal (Feb, 25, 2011) 

(online at online.wsj.Com/articIc/SB 100014240527487041 50604576 166360234955504.html) (by subscription only). 

Treasury employed both methods to dispose of its Citigroup holdings - large secondary offerings were 
supplemented by smaller and more frequent automated sales of stock in the marketplace. 

The differences between the AIG rescue and the government’s investment in Citigroup and the 
subsequent exit strategy is discussed in Section F.8 of the Panel’s June 2010 oversight report. See 2010 June 
Oversight Report, supra note 395, at 1 8 1 . In June 2009, Treasury exchanged $25 billion in Citigroup preferred 
stock for 7.7 billion shares of the company’s common stock at $3.25 per share. As of February 8, 2011, Treasury 
had sold the entirety of its Citigroup common shares and warrants for $3 1 .91 billion in gross proceeds. The Panel’s 
January 2010 oversight report contains a discussion of the government’s since-executed Citigroup exit strategy, 
including the monetization of the preferred shares under the CPP. See 2010 January Oversight Report, supra note 
153, at 34-64. 

The value of AIG’s public float is based on the closing price of the common shares on March 4, 201 1 of 
$37.39 and 143,319,823 shares held by non-government investors. This assumes 2,854,069 shares will be converted 
from equity units to common shares. AIG Financial Supplement; 4Q 2010, supra note 465, at 15; AIG 
Recapitalization Summary, supra note 464, at 2. 
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relatively limited, whereas Citigroup enjoyed broad institutional ownership prior to the 
government’s share sales/*’ Thus, absent a capital raise by AIQ to repay Treasury directly, a 
protracted wind-down of Treasury’s stake seems inevitable. 

In a briefing for TARP oversight bodies, Jim Millstein, Treasury’s chief restructuring 
officer, noted that the government’s exit from AIG could take anywhere from six months to two 
years, following the execution of the recapitalization plan,"**’ In any case, as the Panel has noted 
previously in the case of other asset dispositions. Treasury is likely to do what it can to accelerate 
the timetable for its exit. While six months may be overly aggressive, a two-year time horizon is 
probably overly cautious, assuming a normalized market backdrop. For his part, Mr. Benmosche 
believes the government may not fully exit AIG until mid-year 2012.'**’ 

This exit timeline, of course, involves substantial equity market risk and will rely heavily 
on AIG building a sustainable franchise value over the medium term in order to support the 
placement of a significant supply of additional shares (at relatively attractive valuations) on the 
market. As noted, based on the stock’s current valuation, taxpayers would see a positive return 
on their investment in AIG. However, near-term paper gains do not always equate to longer- 
term realized gains. Accordingly, the long-term horizon for a full government exit, with 
attendant equity market and company operating risks, still presents potential downside risks to 
the taxpayer. 


Few actively managed investment funds own sizable long positions in AIG shares. The top five 
shareholders, outside of the U.S. government are; Fairholme Capital Management, which owiis approximately 2.5 
percent of AIG shares; Starr International, Hank Greenberg’s company, which owns 0,8 percent; two index funds. 
Vanguard Group Inc. and State Street Corp., which own 0.7 percent in the aggregate; and Blackrock Institutional 
Trust, which owns 0.2 percent. These five shareholders account for over half the 8 percent of AIG’s shares not 
owned by the U.S. government. Fairholme Capital Management, LLC, Schedule 1 3D Statement of Acquisition of 
Beneficial Ownership by Individuals (Jan. 14. 201 1) (online at 

www.sec.govyArchives/edgar/data/5272/00009195741 1000237/dl I64162„13d-a.htm); American International 
Group, Inc., Form 4 Statement of Changes in Beneficial Ownership of Securities (Jan. 20, 2011) (online at 
www.sec.gov/ Archives/edgar/data/5272/0001 140361 1 1 00344 1/xslF345X03/docl. xml); Vanguard Group Inc., Form 
13F for Quarterly Period Ending December 3 1 20/0 (Dec 31, 2010) (online at 

www.sec.gov/ Archives/edgar/data/l 02909/0000932471 1 1 00024 l/dec20 10vgil3fl.txt); State Street Corp,, Form 
I3Ffor Quarterly Period Ending December 31, 2010 (Dec. 31, 2010) (online at 

www.sec.gov/Archives/edgar/data/93751/0001 1931251 1032288/dl3fhr.txt); Blackrock Instimtional Trust, Form 
1 3F for Quarterly Period Ending December 3 1, 2010 (Dec. 3 1 , 20 1 0) (online at 

www.sec.gOv/Archives/edgar/data/9I3414/000108636411004275/blkinsttrustco.txt); Data accessed through 
Bloomberg Data Service. 

“ Oversight briefing on AIG recapitalization (Oct. 6, 2010). 

See Andrew Frye and Hugh Son, AIG Repays Fed, Swaps Treasury Investment for Common as U.S. 
Unwinds Stake, Bloomberg News (Jan. 14, 201 1) (online at www.bloomberg.eom/news/2011-01-14/aig-repays-fed- 
swaps-treasury-investment-for-common-stock.html) (’’Treasury may need 18 months to divest its stake, Benmosche 
told OIBC today."). 
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E. Lessons Learned 

The Panel noted that the government has no well-defined legal process to wind down a 
company like AIG in the same way that it winds down banks through the FDIC resolution 
process or nonfmancial companies through bankruptcy. As a result, the Federal Reserve and 
Treasury had to repurpose powers that were originally intended for other circumstances, leading 
to a bailout that was improvised, imperfect, and in many ways deeply unfair. 

While issues surrounding AIG’s failure provide an exhaustive list of lessons for 
regulators, Congress and the financial industry (“too-big-to-fail,” moral hazard, systemic risk 
oversight, over-the-counter transparency/centralized clearing, risk management, etc.), the 
government’s (both Treasury and FRBNY) management of its AIG engagement offers a host of 
specific lessons. These include: 

• Transparency; Decisions made by government officials behind closed doors that put 
taxpayer dollars at risk must be subject to elevated transparency to assure fair dealing 
on behalf of the taxpayer. FRBNY’s failure to be more sensitive with respect to 
potential conflicts of interest and the way in which the public and members of 
Congress would view its actions has colored all the dealings between the government 
and AIG in the eyes of the public.'*** 

• Reluctant Shareholder versus Maximizing Taxpayer Value: As the Panel has 
previously noted, particularly in conjunction with accelerated exits of the 
government’s other assets (e.g., GM and Chrysler Financial), Treasury should be 
careful not to sacrifice its mandate to maximize the value of its investment in favor of 
an expedited exit strategy consistent with its “reluctant shareholder” philosophy. AIG 
represents a notable example of Treasury successfully taking a longer-term view on 
its investment horizon to provide the greatest opportunity to realize a meaningful 
return. 

• Moral Hazard: Given the absence of a resolution authority to assist with a controlled 
liquidation of the firm, AIG’s vast interconnectedness across the financial landscape 
served as a mechanism to broaden the risk of moral hazard to the firm’s creditors and 
counterparties. The absence of shared sacrifice by private parties undermined the 
government’s ability to respond to the financial crisis, while also seeding longer-term 
risks for the effective functioning of the financial markets. 


2010 June Oversight Report, supra note 395, at 105. 
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VII. Administration of the TARP 
A. Treasury’s Use of Its Contracting Authority 
1. Background 

The TARP was an unprecedented intervention into the markets and as a result, Treasury 
did not always have the in-house capabilities needed to implement the programs it wished to 
establish. To meet these needs, Treasury employed outside contractors and agents. 

Treasury is authorized by EESA and pre-existing law to employ private parties to provide 
goods and services using two separate mechanisms. First, the Secretary may enter into contracts, 
which are used to acquire goods and services from the market. This process is governed by the 
Federal Acquisition Regulation, and though EESA authorizes the Secretary to waive specific 
provisions of the regulation if needed, Treasury has not done so.'**’ Second, the Secretary may 
designate “financial institutions” as financial agents to perform “all such reasonable duties 
related to this Act ... as may be required.’”*’** Financial agents “serve as an extension of Treasury 
to act on behalf of the Government.”'*’* Historically, financial agents could be employed to 
perform only “inherently governmental” functions, although it may be the case that EESA 
eliminated this limitation. Treasury is not bound by the Federal Acquisition Regulation when it 
hires a financial agent. As a result, there are essentially no restrictions on the process Treasury 
may use for selecting financial agents. Once selected, however, a financial agent must abide by 
the principles of agency law.'*’^ 

a. Treasury Action 

At the time of the Panel’s October 2010 report, Examining Treasury’s Use of Financial 
Crisis Contracting Authority, Treasury had awarded 81 TARP-related procurement contracts and 
1 5 financial agency agreements. Under these arrangements, there were a total of 98 
subcontracts, 40 from procurement contracts and 58 from financial agency agreements,”^ 


Congressional Oversight Panel, October Oversight Report: Examining Treasury's Use of Financial 
Crisis Contracting Authority, at 10 (Oct, 14, 2010) (online at cop.senate.gov/documents/cop-101410-report.pdf) 
(hereinafter “2010 October Oversight Report”). 

12 U.S.C. § 521 1(c)(3). For a definition of “financial institutions,” see 2010 October Oversight Report, 
supra note 489, at 39 n.l43. 

Congressional Oversight Panel, Joint Written Testimony of Gary Grippo, deputy assistant secretary for 
fiscal operations and policy, and Ronald W. Backes, director of procurement services, U.S. Department of the 
Treasury, COP Hearing on Treasury ‘s Use of Private Contractors, at 2-3 (Sept. 22, 2010) (online at 
cop.senate.gOv/documents/testimony-092210-treasury.pdf). For a discussion comparing contracting to financial 
agency agreements, see 2010 October Oversight Report, supra note 489, at 42. 

2010 October Oversight Report, supra note 489, at 1 1. 

‘‘”2010 October Oversight Report, supra note 489, at 24. 
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The obligated value of these contracts and agreements was $436.7 million, with $109.3 
million attributable to procurement contracts and $327.4 million attributable to financial agency 
agreements. The expended value under these contracts and agreements totaled $363.0 million, 
with procurement contracts accounting for $87.0 million and financial agency agreements 
accounting for the remaining $276.0 million.'”^ 

In terms of obligated value, Fannie Mae was the largest financial agent, with $126.7 
million, while PricewaterhouseCoopers LLP was the largest contractor, with $25.8 million. 
Seven categories of work were performed under the TARP procurement contracts, the largest of 
which was legal advisory. Legal advisory work accounted for 35 contracts as well as for the 
largest obligated and potential contract values of $55.6 million and $203.4 million, 
respectively.'*’^ 

In addition, to govern potential conflicts of interest arising from these contracts and 
agreements. Treasury issued an Interim Final Rule on TARP Conflicts of Interest (IFR-COI) on 
January 21, 2009. The rule establishes two separate schemes to govern two different types of 
conflicts: organizational conflicts of interest,^’® and personal conflicts of interest.'*” The IFR- 
COI also regulates many traditional ethical issues, such as acceptance of gifts and other sorts of 
“bribes” during the contract solicitation process and the handling of nonpublic information.**’* 

2. Summary of COP Report and Findings 

The Panel’s October 2010 report, Examining Treasury's Use of Financial Crisis 
Contracting Authority, applauded Treasury’s significant efforts to ensure that it used contractors 
and agents appropriately, noting that in testimony to the Panel, some outside experts had praised 


2010 October Oversight Report, supra note 489, at 24-25. 

20 1 0 October Oversight Report, supra note 489, at 25, 3 1 . 

The IFR defines an organizational conflict of interest as “a situation in which the retained entity has an 
interest or relationship that could cause a reasonable person with knowledge of the relevant facts to question the 
retained entity’s objectivity or Judgment to perform under the arrangement, or its ability to represent the Treasury.” 

3 1 CFR § 3 1 .201 . Organizational conflicts of interest are prohibited unless they are disclosed to Treasury and either 
mitigated under a Treasury-approved plan or waived by Treasury. 

The rule defines a personal conflict of interest as a “personal, business, or financial interest of an 
individual, his or her spouse, minor child, or other family member with whom the individual has a close personal 
relationship, that could adversely affect the individual’s ability to perform under the arrangement, his or her 
objectivity or judgment in such performance, or his or her ability to represent the interests of the Treasury,” 3 1 CFR 
§ 3 1 .20 1 . A retained entity must ensure that “all management officials” working on the contract or agreement not 
have personal conflicts of interest unless the conflict has been either neutralized by mitigation measures or waived 
by Treasury. 2010 October Oversight Report, supra note 489, at 13-14, 62-63. 

2010 October Oversight Report, supra note 489, at 15. 
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Treasury for going above and beyond the usual standards for government contracting.'*” 
However, the report cautioned that there still remained important areas of concern.’®* 

For example, the Panel was concerned that while Treasury had disclosed some 
information, such as the texts of the contracts and agreements, the date each contract was 
awarded, and the value of the arrangements, material information still had not been released. 
Specifically, the report noted that Treasury does not release task orders to the public, despite the 
fact that for many arrangements critical specifics typically appear in task orders, rather than in 
the contracts themselves. Similarly, Treasury does not publicly disclose detailed information 
with respect to the names and duties of subcontractors, nor does it publish the subcontracts 
themselves. In addition, Treasury publishes almost no information on the performance of 
contractors and financial agents during the life of the arrangement.’*" 

The report expressed further concern with regard to Treasury’s post-award management 
of its contracts and agreements. The Panel acknowledged that the procedures for post-award 
management of contracts followed well-established government contracting norms. By contrast, 
however, the Panel observed that the procedures for financial agent management had failed to 
detect at least one serious failing by an agent.’® 

More troublingly, the report noted that although Treasury’s consent was required before 
any contractor or financial agent could engage a subcontractor. Treasury had limited oversight 
ability after the subcontract was awarded and instead relied upon the prime contractor or the 
financial agent to ensure their subcontractors’ compliance. As a result, Treasury lacked critical 
basic information about subcontractors, such as the text of the subcontracts themselves and the 
dates on which they were awarded. Furthermore, the Panel found that Treasury would have 
difficulty both ensuring they received the best value from subcontractors and detecting violations 
of contract terms not related to work product, such as whether or not a subcontractor has 
maintained the confidentiality of information or that there are no conflicts of interest,’®’ 

The Panel was also concerned about the scope of Treasury’s conflict of interest rules. 
Though the IFR-COI took a robust approach to organizational conflicts of interest, personal 
conflicts of interest, and the traditional ethical issues, the Panel noted that the regulations did not 


Congressional Oversight Panel, Testimony of Steven Schooner, professor of law and co-director of the 
government procurement law program, The George Washington University School of Law, Transcript: COP 
Hearing on Treasury’s Use of Private Contractors {ScpX. 22, 2010) (publication forthcoming) (online at 
cop.senate.gOv/hearings/library/hearing-092210-contracting.cfin); 2010 October Oversight Report, supra note 489, 
at 5. 

2010 October Oversight Report, supra note 489, at 5. 

2010 October Oversight Report, supra note 489, at 55-59. 

2010 October Oversight Report, supra note 489, at 47, 49. 

2010 October Oversight Report, supra note 489, at 49-50. 
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address all situations in which conflicts of interest could arise. In particular, the report noted 
with concern the potential that a conflict of interest could develop in the following situations: 

• Treasury treats a retained entity differently in Treasury’s exercise of its public 
responsibilities; 

• A retained entity carries out its assignments in a manner that serves its interest and not 
the public interest; 

• A retained entity carries out its assignments in a manner that serves the interest of the 
entity’s other clients; , 

• A retained entity uses information it obtains from its work for the TARP in a manner that 
benefits itself or its other clients.*"^ 

The Panel was especially concerned with the potential conflicts of interest arising from 
Treasury’s financial agency agreements with Fannie Mae and Freddie Mac to administer and to 
enforce compliance with HAMP, respectively. The report noted that because the majority of 
modifications involved mortgages that the GSEs held or guaranteed, the GSEs were in the 
position of both overseeing the program and using it to modify mortgages at the same time.*°’ In 
addition, Freddie Mac had indicated that it may not attempt to enforce its contractual rights 
against servicers who violated their contracts by using “robo-signers” because doing so would 
jeopardize their relationships with these servicers. The Panel noted that if Freddie Mac was 
hesitant to jeopardize their relationships with servicers to enforce its rights in its own book of 
business, it was reasonable to worry that it may be similarly unwilling to risk these relationships 
on Treasury’s behalf by aggressively overseeing HAMP servicers. It is worth noting that the 
GSEs and Treasury took a number of measures to mitigate these conflicts, such as establishing a 
fiduciary relationship, placing a firewall around material non-public information, and creating 
separate entities in the GSEs to handle all HAMP work.^*” Despite these efforts, the Panel 
remained deeply concerned about the significant potential conflicts of interest that spring from 
using Fannie Mae and Freddie Mac as financial agents.*®* 


For further discussion of these potential conflicts of interest, see 20 1 0 October Oversight Report, supra 
note 489, at 63-70. 

2010 October Oversight Report, supra note 489, at 82-86. 

** 2010 December Oversight Report, supra note 283, at 82. 

For a more complete discussion of the mitigating factors, see 2010 October Oversight Report, supra 
note 489, at 82-86. 

2010 October Oversight Report, supra note 489, at 82-86. 
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3. Panel Recommendations and Updates 

The Panel recommended that Treasury publish more information, including its rationale 
in selecting contractors and agents, contract and agreement task orders, the results of monitoring 
efforts, and descriptions of its plans to hold contractors and agents accountable. The Panel 
further recommended that Treasury require all contractors to disclose the names and duties of all 
subcontractors, the values of the subcontracts, and the subcontracts themselves. The Panel 
released some of this information, such as the names of all subcontractors and the values of the 
subcontracts, in the October report. Finally, the Panel recommended that Treasury adopt a final 
rule on conflicts of interest, disclose ongoing conflicts-of-interest findings and compliance costs, 
and consider alternatives that would make it less reliant on the retained entities for factual 
information, such as conducting intensive spot checks on individual entities. 

Since the Panel made these recommendations. Treasury has begun on-site reviews of 
financial agents’ conflict-of-interest regimes, making it less reliant on self-reporting by retained 
entities. To date. Treasury has done one such review and plans to complete three to five more in 
2011. The examinations focus on agents’ conflict-of-interest controls, such as their policies and 
procedures, the information firewalls around confidential information, and the non-disclosure 
agreements. In addition. Treasury has been working to finalize the IFR-COJ, including doing a 
high-level review of a possible final rule, though there is no timeline for publishing the final 
rule.^”^ Outside of these two areas. Treasury has not acted on the Panel’s other 
recommendations. 

Since it last provided data to the Panel for its October report. Treasury has awarded 13 
more contracts worth $1.8 million in obligated value and $265,637 in expended value. Eight of 
these contracts have been to Management Concepts for administrative support. The other five 
contracts are with the Association of Government Accountants, Reed Elselvier, Inc., Addx 
Corporation, MITRE Corporation, and the Hispanic Association of Colleges & Universities.®'® 

Treasury has also awarded two additional financial agency agreements to Greenhill & 
Co., LLC and Perella Weinberg Partners & Co. on November 18, 2010 and January 18, 201 1, 
respectively. The agreements were for structuring and disposition services and have a combined 
obligated value of $13,050,000 and expended value of $1,400,000.®" In addition, two 
agreements, with Morgan Stanley and with KBW Asset Management, have been successfully 
completed.®'^ 

Treasury conversations with Panel staff (Feb. 24, 2011). 

Data provided by Treasury (Mar. 1, 201 1). Data on procurement contracts is current through January 

31,2011. 

” ' Data provided by Treasury (Mar. 1, 201 1). Data on financial agency agreements is current through 
January31, 2011. 

Treasury conversations with Panel staff (Feb. 17, 201 1). 
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In total, Treasury has now awarded 94 TARP-related procurement contracts and 17 
financial agency agreements.*'^ The total obligated value of these arrangements, including both 
new arrangements and new expenses under existing arrangements, is $697.5 million, with 
procurement contracts accounting for $134.2 million and financial agency agreements 
accounting for the remaining $563.3 million. The total expended value of these arrangements is 
$454.5 million, with $96.7 million attributable to procurement contracts and $357.8 million 
attributable to financial agency agreements.*'^ 

In addition, since the Panel’s October report. Treasury’s conflict-of-interest monitoring 
regime has been changed. Previously, the Office of Financial Stability-Compliance was 
primarily responsible for such monitoring. Since October, the Contract and Agreement Review 
Board and the contracting officer technical representatives have also been tasked with reviewing 
conflict-of-interest issues. 

Finally, Treasury is in the process of consolidating Procurement Services with the 
corresponding body in the Internal Revenue Service (IRS). All Procurement Services employees 
are scheduled to become employees of the IRS on March 1 3, 201 1 . Procurement Services 
employees working in the Office of Financial Stability are scheduled to move physically to the 
IRS facility on Oxon Hill on June 30, 2011. Asa result of this consolidation. Procurement 
Services is in the process of reviewing their policies and procedures and will update them as 
needed once this review is completed.*'* 

4. Lessons Learned 

In general. Treasury has taken significant steps to ensure that it has used private 
contractors appropriately, and indeed some experts have praised Treasury for going above and 
beyond the usual standards for government contracting. This praise must be viewed in context, 
however. The government contracting process is notoriously nontransparent, and although 


Base contracts, novations, modifications, and task orders all count as a single contract. However, task 
orders under Treasury contracts for Phacil Inc. and the MITRE Corporation were counted as separate contracts. 
There were two novations, a contract with the law firm Thacher Proffitt & Wood was novated to a contract with 
Sonnenschein Nath & Rosenthal LLP, and a contract with McKee Nelson LLP was novated to Bingham McCutchen 
LLP. For the purposes of this analysis, the novations count as a single contract. The total number of procurement 
contracts includes eight contracts, which were awarded by other branches within the Procurement Services Division 
pursuant to a common Treasury service level and subject to a reimbursable agreement with the Office of Financial 
Stability, or were awarded by other agencies on behalf of the Office of Financial Stability and not administered by 
the Procurement Services Division. 

Data provided by Treasury (Mar. 1, 201 1). The majority ofthe total growth in both obligated value and 
expended value is due to increases in the financial agency agreements with Fannie Mae and Freddie Mac. The 
obligated and expended values of the agreements with the GSEs have grown by $ 1 92.7 million and $61.5 million, 
respectively, since the Panel’s October report. Data provided by Treasury (Mar. 1, 201 1). 

Treasury conversations with Panel staff (Feb. 17, 201 1). 


162 



198 


Treasury appears to have performed well on a comparative basis, significant improvements can 
still be made. 

In particular, the Panel noted the need for increased transparency. For example, 
contractors may hire subcontractors, and those subcontracts are not disclosed to the public. 
Important aspects of a contractor’s work may be buried in work orders that are never published 
in any form. As work moves farther and farther from Treasury’s direct control, it becomes less 
and less transparent and thus impedes accountability. 

B. Executive Compensation Restrictions in the TARP 

1. Background 

a. Overview 

Since well before the financial crisis, executive compensation has been a contentious 
issue. From the early 1950s through the mid-1970s, executive pay remained at a fairly steady 
level in terms of real dollars. From the 1980s onward, however, executive compensation has 
generally increased, often swiftly. For instance, during the 1970s, the average pay for a CEO 
was approximately 30 times the average annual pay of a production worker. Just before the 
economic crisis in 2007, the average compensation for a CEO was approximately $21 million, 
nearly 300 times that of a production worker.^'* 

Though a good deal of research has been done on why executive pay has risen over the 
past three decades, there is still no real consensus. Executive mobility, managerial bargaining 
power, executive control over boards of directors, the low values assigned to stock options along 
with the perception that stock options are a low-cost method to pay employees, the effects of the 
bull market and government regulation, and deregulation have all been cited as contributing to 
this phenomenon. Commentators across the spectrum do agree that changing the structure of pay 
to include stock-based compensation during a thriving stock market contributed to the increase in 
compensation.^'^ 

Since the onset of the financial crisis, much attention has focused on how executive 
compensation practices contributed to corporate risk-taking. Some have argued that 
compensation packages created incentives for executives to focus on short-term results, even at 
the cost of taking excessively large risks of later catastrophe. Many commentators have a 
particular interest in the effect of mismatches between executive compensation and the time 


Congressional Oversight Panel, February Oversight Report: Executive Compensation Restrictions in the 
Troubled Asset Relief Program, at 10 (Feb. 10, 201 1) (online at cop.senate.gov/documents/cop-02101 l-report,pdf) 
(hereinafter “201 1 February Oversight Report”). 

Id at 13. 
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horizon for assessments of risk/'* Chairman Bemanke stated that compensation practices “led 
to misaligned incentives and excessive risk taking, contributing to bank losses and financial 
instability.”*'^ On the other hand, this link between compensation and risk taking has been 
contested by some scholars who note that the value of executives’ stock holdings fell 
precipitously during the crisis. Given this potential for loss, they argue, there is no reason 
compensation structures would lead to excessive risk taking. Some commentators note, 
however, that stock options in particular do not necessarily create an exposure to losses for 
executives symmetric with that of ordinary shareholders.*^" As one of these commentators puts 
it, “stock options - where executives only participate in the gains, but not the losses - and even 
more so, analogous bonus schemes prevalent in financial markets, provide strong incentives for 
excessive risk taking.”*^' Although there is no academic consensus on the relationship between 
compensation practices and risk, or whether compensation practices contributed to the financial 
crisis, *^^ Treasury’s view is that compensation practices did in fact contribute to the crisis. 
Secretary Geithner has stated that executive compensation played a “material role” in causing the 
crisis because it encouraged excessive risk taking.*^* 

In addition, commentators have also examined how the government’s implicit “too big to 
fail” guarantee may further distort executive compensation practices. As a result of providing a 
“too-big-to-fail” backstop, the government may have eliminated certain disincentives for pay 
arrangements that encourage excessive risk taking. Too-big-to-fail status permits shareholders 


at 1 7-1 8. The Panel discussed the role of misaligned incentives on risk-taking in its Special Report 
on Regulatory Reform. The Panel noted “the unnecessaiy risk that many compensation schemes introduce into the 
financial sector,” and stated that “[a]ltering the incentives that encourage this risk ... will help mitigate systemic risk 
in future crises. ... Executive pay should ... incentivize financial executives to prioritize long-term objectives, and to 
avoid both undertaking excessive, unnecessary risk and socializing losses with the help of the federal taxpayer.” 
Congressional Oversight Panel, Special Report on Regulatory Reform: Modernizing the American Financial 
Regulatory System: Recommendations for Improving Oversight, Protecting Consumers, and Ensuring Stability, at 
37-40 (Jan. 29, 2009) (online at cop.senate.gov/documents/cop-0I2909-report-regulatoryreform, pdf) (hereinafter 
“COP: Special Report on Regulatory Reform”). 

Board of Governors of the Federal Reserve System, Press Release (Oct. 22, 2009) (online at 
www.federalreserve.gOv/newsevents/press/bcreg/20091022a.htm). 

“°2011 February Oversight Report, supra note 516, at 17-18. 

Joseph E. Stiglitz, The Financial Crisis of 2007/2008 and its Macroeconomic Consequences, at 1 
(online at unp8nl.un.org/intradoc/groups/public/documents/apcity/unpan033508.pd0 (accessed Feb. 8, 2011). See 
also Financial Crisis Inquiry Commission, Final Report of the National Commission on the Causes of the Financial 
and Economic Crisis in the United States, at 63 (Jan. 201 1) (online at www.gpo.gov/fdsys/pkg/GPO- 
FCIC/pdf'GPO-FClC.pdf) (“Stock options had potentially unlimited upside, while the downside was simply to 
receive nothing if the stock didn’t rise to the predetermined price. The same applied to plans that tied pay to return 
on equity: they meant that executives could win more than they could lose. These pay structures had the unintended 
consequence of creating incentives to increase both risk and leverage, which could lead to larger jumps in a 
company’s stock price,”). 

201 1 February Oversight Report, supra note 516, at 17-18. 

Geithner Testimony to the Panel, supra note 1 19. 
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and executives to accept substantial amounts of risk, since they can reap the benefits but will not 
suffer the consequences if the gambles are unsuccessful/^'' 

b. Treasury’s Legal Framework 

Congress entered the executive compensation debate with the passage of EESA. After a 
series of revelations about bonuses at several major TARP recipients, ARRA subsequently 
amended EESA (EESA as amended) and put additional restrictions on pay practices at TARP 
recipients. These included, among others, a prohibition on golden parachutes, the requirement 
that TARP recipients establish compensation committees composed entirely of independent 
directors, the adoption of “clawback” provisions, and annual “say on pay” votes, and a 
requirement that bonuses not exceed one-third of total compensation.^^* EESA as amended 
required the Secretary of the Treasury to issue implementing regulations, which resulted in the 
Interim Final Rule on TARP Standards for Compensation and Corporate Governance (IFR- 
Comp) in June 2009. For all TARP recipients, the IFR-Comp includes a number of specific 
limitations, such as prohibiting paying tax gross-ups to the top 25 most highly compensated 
employees, and then requiring them annually to certify their compliance with the IFR-Comp. 
Treasury’s Office of Internal Review monitors these certifications for completeness. Some of 
the smaller TARP institutions have failed to meet their reporting deadlines or to provide 
complete information. The Office of Internal Review works with these recipients to ensure that 
these reports are eventually filed and that all information is accurate.*^ 

In addition to the provisions applicable to all TARP recipients, the IFR-Comp created the 
Office of the Special Master and placed seven exceptional assistance recipients under its 
jurisdiction. These exceptional assistance recipients were AIG, Bank of America, Citigroup, 
Chrysler, Chrysler Financial, General Motors, and GMAC/Ally Financial. The Special Master 
determined the compensation packages for the 25 most highly paid employees at these 
companies and the structure of compensation for the 26th-100th most highly compensated 
employees.*^’ 

c. Special Master’s Determinations 

To date, the Special Master has released compensation determinations for 2009 and 2010, 
as well as a number of supplemental determinations. 

In general, the Special Master awarded compensation to executives in the form of cash, 
stock salary, and incentive payments, and generally targeted total compensation amounts at the 


™ 201 1 Febraary Oversight Report, supra note 516, at 19-20, 89-91 , 
201 1 February Oversight Report, supra note 516, at 23. 

201 1 February Oversight Report, supra note 516, at 26. 

2011 February Oversight Report, supra note 516, at 22. 
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50th percentile of compensation for comparable employees at comparable companies. Cash 
compensation was typically limited to $500,000. The amount of stock salary was not restricted 
but it was not immediately redeemable. Incentive payments were also not immediately 
redeemable. In addition, the Special Master limited incentive payments to no more than one- 
third of total compensation and required that they be paid only if specific observable 
performance metrics were met. All other types of compensation, such as severance plans or 
perquisites, were limited to a maximum of $25,000.*^* 

In making these determinations, the Special Master is required by the IFR-Comp to use 
six guiding principles: (1) minimize excessive risk; (2) maximize the capacity to repay TARP 
obligations; (3) appropriately allocate compensation between types of compensation; (4) use 
performance-based compensation; (5) award pay that is consistent with compensation for similar 
employees at similar entities; and (6) base compensation on an employee’s contributions. The 
IFR-Comp also created a “safe harbor” for employees who will receive less than $500,000 in 
annual compensation. Institutions are not required to obtain approval of compensation structures 
from the Special Master for employees who fall within this safe harbor.^’ 

For a detailed description of the specific determinations made for each of the seven 
exceptional assistance recipients, see the Panel’s February 201 1 report.*’” 

In addition to approving specified compensation payments and structures, the Special 
Master is authorized to interpret and issue non-binding advisory opinions on Section 1 1 1 of 
EESA as amended and the IFR-Comp. Furthermore, the IFR-Comp authorized the Special 
Master to review compensation paid by each TARP recipient from the day it first received TARP 
funding to February 17, 2009, the date of ARRA’s passage, to determine whether such payments 
were contrary to the public interest. If any payments met this standard, the Special Master was 
required to seek to negotiate with the offending company for reimbursement.”' The Special 
Master found that TARP recipients had paid $1.7 billion in “disfavored” compensation that was 
“inappropriate,””’ but not contrary to the public interest.”’ 


201 1 Februaty Oversight Report, supra note 516, at 34. 

2011 February Oversight Report, supra note 316, at 28. 

2011 February Oversight Report, supra note 516, at 36-48. 

201 1 Februaty Oversight Report, supra note 516, at 36-48. 

Congressional Oversight Panel, Testimony of Kenneth R. Feinberg, former special master for TARP 
executive compensation, Transcript: COP Hearing on the TARP and Executive Compensation Restrictions (Oct, 21, 
2010) (publication forthcoming) (online at cop.senate.gov/hearings/libraty/hearing- 102 1 10-compensation.cfin). 

201 1 February Oversight Report, supra note 516, at 6. 
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d. Non-TARP Initiatives 

Although Treasury has not regulated executive compensation outside of the TARP, a 
number of other agencies have begun developing guidance on executive compensation. For 
example, on June 21, 2010, the Office of the Comptroller of the Currency, the Federal Reserve, 
the FDIC, and the Office of Thrift Supervision adopted final guidance that establishes three core 
principles for executive compensation designed to maintain the safety and soundness of banking 
organizations. In addition, the FDIC is developing enhanced examination procedures to use in 
evaluating incentive compensation at institutions under its supervision. Furthermore, the SEC 
recently adopted regulations that require shareholder approval of executive compensation and 
“golden parachute” compensation arrangements, and is in the process of formulating regulations 
that require institutional investment managers to disclose how they vote on these compensation 

534 

arrangements. 

Moreover, Congress took further action on executive compensation. Signed into law on 
July 21, 2010, the Dodd-Frank Act includes several provisions that will govern executive 
compensation at financial institutions in the future. For example, it includes provisions that 
permit clawbacks in certain situations, require increased disclosures, and impose more stringent 
requirements with respect to independent compensation committees.*^* 

2. Summary of COP Report and Findings 

The Panel first considered executive compensation in its January 2009 report when it 
noted that executive pay should “incentivize financial executives to prioritize long-term 
objectives, and to avoid both undertaking excessive, unnecessary risk and socializing losses with 
the help of the federal taxpayer.”*** The Panel again examined compensation practices in March 
2010, when it stated that the levels of compensation set for GMAC/Ally Financial’s CEO “raise 
significant questions, which the Panel will continue to study.”**’ In its June 2010 report, the 
Panel reiterated its concern that compensation levels “raise significant unanswered questions.”*** 
In addition, on October 21, 2010, the Panel held a hearing on executive compensation, which 


201 1 Febraary Oversight Report, supra note 516, at 31. 

201 1 February Oversight Report, supra note 5 16, at 29. 

COP: Special Report on Regulatory Reform, supra note 518, at 38. 

2010 March Oversight Report, supra note 377, at 57 (“These [significant questions] include whether 
particuiar levels of compensation are either necessary or appropriate, the nature of the incentives the compensation 
creates, and the manner in which Treasury is exercising its authority under the EESA compensation restrictions as 
amended by the American Recovery and Reinvestment Act of 2009 (ARRA).”). 

2010 June Oversight Report, supra note 395, at 229. 
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included testimony from former Special Master for TARP Executive Compensation Kenneth 
Feinberg, among others.*^’ 

The Panel’s primary study of executive compensation, though, was in its February 201 1 
report. Executive Compensation Restrictions in the Troubled Asset Relief Program, which 
primarily examined the Office of Internal Review and the Office of the Special Master. The 
report expressed concern that the Office of Internal Review had not released a single document 
to the public, despite having far-reaching jurisdiction to monitor compliance with executive 
compensation restrictions at all TARP recipients. In addition, the Panel was troubled that the 
Office did not review compliance with all relevant compensation restrictions.^'*® 

With regard to the Special Master, the Panel praised the changes the Special Master had 
made to compensation practices at the seven exceptional assistance companies. In particular, the 
Panel noted that in 2009 the Special Master reduced total direct compensation by 55 percent 
overall and had altered the form of compensation executives received. Nevertheless, the Panel 
concluded that the Special Master’s impact was likely to be limited, noting rebounding pay on 
Wall Street, including at some of the institutions that had previously been under the Special 
Master’s jurisdiction. However, the report acknowledged that it is difficult to develop a precise 
assessment of the Special Master’s impact because there are so many different factors that 
contribute to setting executive pay.^"*' 

The Panel also expressed concern with the Special Master’s level of transparency. The 
report described the Special Master’s process for making determinations as a “black box” that 
was not capable of replication by any interested outsider. In particular, the report noted that the 
Special Master had not explained how he resolved conflicts between the six principles of the 
public interest standard, how he crafted the general rules he used, and how he applied these rules 
to specific circumstances. This lack of transparency, the Panel stated, helped prevent the Special 
Master’s work from becoming a model for compensation in the ftiture.^^^ 

The Panel was also troubled by the general uniformity of the Special Master’s 
determinations. The report questioned whether one size truly fits all and, for example, whether 


Other witnesses at the Panel’s hearing included Kevin Murphy, Kenneth L. Trefftzs Chair in Finance 
and professor of corporate finance. University of Southern California Marshall School of Business; Fred Tung, 
Howard Zhang Faculty Research Scholar and professor of law, Boston University School of Law; Rose Marie 
Orens, senior partner. Compensation Advisory Partners LLC; and Ted White, strategic advisor, Knight Vinke Asset 
Management, Congressional Oversight Panel, COP Hearing on the TARP and Executive Compensation Restrictions 
(Oct. 21, 2010) (online at cop.senate.gov/hearings/library/hearing-1021 lO-compensation.cfm). 

** 201 1 February Oversight Report, supra note 516, at 5. 

201 1 February Oversight Report, supra note 516, at 79. 

20 1 1 February Oversight Report, supra note 5 1 6, at 6. 
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the same redemption schedule for salary stock should apply to both employees of an automotive 
company and employees of a large bank.^'*’ 

A separate concern in the February 2011 report was the Special Master’s aforementioned 
“Look Back Review” of payments to executives at TARP recipients prior to February 17, 2009. 
Because the Special Master concluded that payments totaling $1.7 billion were “inappropriate” 
but not “contrary to the public interest,” he did not attempt to claw back the payments. The 
Panel found the Special Master’s conclusion troublesome for several reasons: it may have 
appeared to the public to be excessively legalistic, it may have represented an end-run around 
Congress’ determination that the Special Master should make every effort to claw back wrongful 
payments, and it may have given the impression that the government condoned inappropriate 
compensation to executives whose actions contributed to the financial crisis.’'” 

3. Panel Recommendations and Updates 

In its February 201 1 report, the Panel recommended that both the Office of Internal 
Review and the Office of the Special Master provide more information to the public. In 
particular, the report called for the Office of the Special Master to publish the specific rationales 
that led to individual determinations. In addition, the report suggested publishing executive 
turnover data, the companies’ compensation proposals, and specific information on the 
performance goals set for incentive compensation. For the Office of Internal Review, the Panel 
recommended that it issue a report on compensation at non-exceptional assistance companies and 
also publish information on its monitoring activities. The Office of Internal Review was also 
called upon to expand its monitoring activities to encompass all of the compensation restrictions 
set by EESA as amended, the IFR-Comp, and the Special Master. Finally, the Panel 
recommended that Treasury release a guide outlining best practices for executive 
compensation. 

Since the Panel’s February 201 1 report, several companies have released their 2010 
compensation data, which showed that executive compensation increased.’” In total, the New 
York State Comptroller calculated that overall compensation increased by 6 percent in 2010. 

The structure of this compensation has changed, however. Base salaries and deferred 
compensation increased while cash bonuses declined by 8 percent.’**’ Also, in a step away from 


“ 201 1 February Oversight Report, supra note 516, at 59 & n. 241. 

“2011 February Oversight Report, supra note 516, at 6. 

“2011 FebruaryOversightReport,sa/iranote516,at81. 

“ For example, J.P. Morgan CEO James Dimon received a 22 percent increase in restricted stock payout. 
J.P. Morgan Chase & Co., Form 4: Statement of Change in Beneficial Ownership (Feb. 1 7, 201 1) (online at 
sec.gOv/Archives/edgar/data/196l7/00012252081t006335/xslF345X03/doc4.xral). 

Office of the New York State Comptroller Thomas P. DiNapoIi, DiNapoli: Wall Street Bonuses 
Declined in 2010 (Feb. 23, 2011) (online at vmw.osc.state.ny.us/press/releases/feb 11/02231 la.htm). Though 
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the structures established by the Special Master, Citigroup stated that “it does not intend to award 
salary stock in 201 1 or future years, as it is no longer a TARP company.”*'*® 

In addition, on March 2, 201 1, the SEC proposed a new rule requiring certain financial 
institutions to disclose the structure of their incentive compensation and prohibiting pay 
arrangements that encourage excessive risk-taking. The rule is now open for public comment 
and therefore may change before becoming final.*"*’ 

4. Lessons Learned 

The Panel’s recommendations from its February 201 1 report focused on a common 
theme: transparency. In the more than two years since EESA was passed, exceptional assistance 
institutions have altered their cash compensation and their compensation structures. The Office 
of the Special Master has been at the center of these two reforms. But despite these 
achievements, the public knows very little about how the government has implemented the 
compensation rules or about the impact of these measures. The Office of Internal Review has 
not published a single document to the public and aspects of the Special Master’s work are 
“black boxes.” 

This lack of transparency limits the impact of the executive compensation restrictions. It 
makes it very difficult, if not impossible, for any board of directors, shareholder, or government 
agency to use the Special Master’s public determination letters as the basis for mimicking those 
decisions. So long as compensation experts on Wall Street and elsewhere lack the information 
needed to use the Special Master’s deliberations as a model, what seemed an opportunity for 
sweeping reform will be destined to leave a far more modest legacy. 

VIIL General TARP Assessment 

The preceding sections have provided an issue-specific look at the various pieces of the 
TARP. But this program, an unprecedented $700 billion response to a panic in the financial 
markets, is more than just the sum of its parts. In four of its previous reports, the Panel evaluated 
the TARP as a whole. This section includes a review of the findings in those reports, as well as 
an update on the current status of the TARP. 


applauding the changes to compensation that have occurred to date, a Moody's report expressed pessimism that such 
changes would last. See Moody’s Investor Service, Bank Compensation Reform: Short-Term Improvements, Long- 
Term Questions {Mar. 9, 2011). 

Citigroup, Inc., Schedule 14(a), at 56 (Feb. 28, 2011) (online at 
sec,gov/Archives/edgar/data/831001/0001 1931251 1050132/dprel4a.htm). 

*** US. Securities and Exchange Commission, SEC Proposes Rules on Disclosure of Incentive-Based 
Compensation Arrangements at Financial Institutions (Mar, 2, 201 1) (online at 
www,sec.gov/news/press/20U/201 l-57.htm). 
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A. Summary of COP Reports and Findings 

The Panel’s April 2009 report, Assessing Treasury's Strategy: Six Months ofTARP, 
provided a framework for evaluating the TARP’s success.**'* The report gave an overview of 
past banking crises in the United States and in other countries, as well as the responses of other 
countries to the current crisis. It concluded that each successful resolution of a financial crisis 
involved: (1) swift action to ensure the integrity of bank accounting; (2) a willingness to take 
aggressive action to address failing institutions; (3) a willingness to hold management 
accountable either by firing them or, where appropriate, prosecuting them; and (4) transparency 
in the reporting of the use of public sector funds. The report also stated that if a future course 
change proved necessary. Treasury might consider liquidation or conservatorship of distressed 
banks as an alternative to subsidizing them through the TARP.**’ 

The Panel’s December 2009 report. Taking Stock: What Has the Troubled Asset Relief 
Program Achieved?, evaluated the TARP a little more than one year after its enactment. The 
report noted that the TARP should be judged as part of a larger series of extraordinary actions 
taken by the federal government to stem the panic in the financial markets in the fall of 2008, 
and stated that there is a consensus that these programs stabilized the U.S. financial system by 
renewing the flow of credit and averting a more acute crisis. The report also found, though, that 
credit availability remained low, questions remained about the capitalization of many banks, the 
foreclosure crisis continued to grow, CRE remained a looming problem, and the government’s 
actions resulted in implicit guarantees of financial institutions, which posed the most difficult 
long-term problem to emerge from the crisis. As Columbia University economist Charles 
Calomiris stated in testimony before the Panel, “If financial institutions know that the 
government is there to share losses, risk-taking becomes a one-sided bet, and so more risk is 
preferred to less.’’**^ 

In its January 20 1 0 report. Exiting TARP and Unwinding Its Impact on the Financial 
Markets, the Panel focused on Treasury’s strategy for exiting the TARP.”* The report was 
released following Secretary Geithner’s December 9, 2009, exercise of his authority to extend 
the TARP until October 3, 20 10.**'* Secretary Geithner had recently explained this decision in 


2009 April Oversight Report, supra note 88. 

The Panel also explored these questions in an associated hearing. See generally Congressional 
Oversight Panel, Transcript: Learning from the Past: Lessons from the Banking Crises of the 20th Century (Mar. 19, 
2009) (online at cop.senate.gov/docunients/transcript-03I909-bankingcrises.pdf). 

Congressional Oversight Panel, Written Testimony Charles Calomiris, Henry Kaufman Professor of 
Financial Institutions, Columbia Business School, Taking Stock: Independent Views on TARP 's Effectiveness, at 4 
(Nov. 19, 2009) (online at cop.senate.gov/documents/testimony-1 1 1909-calomiris.pdf). 

2010 January Oversight Report, supra note 153. 

TARP funds had to be legally obligated to a program by October 3, 2010, but they could continue to be 
disbursed after that date. 
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testimony before the Panel, stating: “We need to continue to find ways to help mitigate 
foreclosures for responsible homeowners and to get credit to small business. We also must 
maintain the capacity to address potential threats to our financial system, which could undermine 
the recovery we have seen to date.”^’^ The Panel noted that while Treasury's formal cutoff from 
further TARP commitments was October 3, 2010, its final exit from the TARP and divestiture of 
ail TARP-related holdings, potentially worth billions of dollars, would be an ongoing process 
that would extend well into the future.^^® Treasury’s exit strategy sought to balance an emphasis 
on maintaining the stability of the financial system, preserving the stability of individual 
financial institutions, and maximizing the return on the taxpayers’ investment. The Panel 
concluded that Treasury’s three goals were potentially conflicting and sufficiently broad to 
justify any strategy. The report also focused on the continuing market effects created by the 
TARP, specifically the implicit guarantee that has created the perception that certain institutions 
will be protected by the government. The Panel noted two means of counteracting the effects of 
implicit guarantees: regulation of implicitly guaranteed institutions and the creation of a financial 
system in which those institutions could be liquidated or reorganized to allow for failure. 

The Panel’s September 2010 report. Assessing the TARP on the Eve of Its Expiration, 
provided a summation of Treasury’s use of TARP funds and how its TARP programs have 
performed. The Panel noted that while Secretary Geithner’s extension of the TARP in December 
2009 was meant to allow for continued use of TARP funds and preserve Treasury’s authority to 
intervene swiftly should financial markets exhibit signs of another meltdown. Treasury provided 
no further funding to address the areas it highlighted at the time the extension occurred. Thus, 
the report noted, the extension of the TARP functioned as a means to extend the government’s 
implicit guarantee of the financial system. The report also noted that over time a public stigma 
has attached to the TARP, which is seen as a bailout of Wall Street banks and domestic auto 
manufacturers that had little impact on the unemployed and homeowners at risk of foreclosure. 
Alan Blinder, a Princeton economist, told the Panel that “in the near term, the extreme 
unpopularity of TARP will make it hard to do anything even remotely like it again, should the 
need arise.”®^’ The Panel’s report noted that Treasury did little to remove this stigma, as it 
struggled with transparency and communications and failed to collect key data that would have 
allowed for greater understanding of the use and impact of TARP funds. The Panel consulted 
with outside economic experts who, while disagreeing on various points, generally agreed that 


Congressional Oversight Panel, Written Testimony of Timothy F. Geithner, secretary, U.S. Department 
of the Treasury, COP Hearing with Treasury Secretary Timothy Geithner (Dec. 10, 2009) (online at 
cop.senate.gov/documents/testiraony-1 2 1 OOO-geithner.pdf). 

** EESA provided the Treasury Secretary with the authority to “hold the assets to maturity or for resale for 
and until such time as the Secretary determines that the market is optimal for selling such assets, in order to 
maximize the value for taxpayers" and “sell such assets at a price that the Secretary determines, based on available 
financial analysis, will maximize return on investment for the Federal Government.” 12 U.S.C. § 5223(a)(2). 

Alan Blinder, Written Answers to Questions Posed by the Congressional Oversight Panel (Aug. 2010). 
See 2010 September Oversight Report, supra note 53, at 96, 1 12-1 14. 
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the TARP was necessary to stabilize the financial system, but that it created significant moral 
hazard. The report noted that any evaluation of the TARP ultimately must take into account the 
goals stated in EESA: protecting home values, college funds, retirement accounts, and life 
savings; preserving homeownership and promoting jobs and economic growth; and maximizing 
overall returns to U.S. taxpayers.*’* 

B. Panel Recommendations 

In its reports evaluating the TARP as a whole, several of the Panel’s recommendations 
have focused on transparency. Specifically, the Panel has encouraged Treasury to provide more 
detailed, useful information in its TARP accounting statements, in order to show how it has 
managed TARP resources. The Panel has encouraged Treasury to produce quarterly TARP 
financial statements with an improved Management’s Discussion and Analysis section. The 
Panel also recommended that Treasury disclose to the public more information about its plans for 
disposing of TARP assets. And in January 2010 the Panel urged Treasury to require any future 
TARP recipients to be more transparent about their use of taxpayer funds.”’ 

Treasury has made some progress in this area, but the Panel believes that Treasury can 
and should be more transparent. Treasury has produced annual financial statements and a TARP 
Two Year Retrospective that more clearly articulated the metrics by which Treasury was 
evaluating the TARP’s effectiveness;”’ these have been useful for oversight of the program. 
Treasury now provides daily updates on its financial positions and releases some of its data in a 
spreadsheet format, making it more easily analyzed and evaluated.”' Treasury released a semi- 
annual TARP financial statement in early 2010 and has been providing more frequent accounting 
for the status of TARP resources, but it has not adopted the Panel’s recommendation of 
producing quarterly financial reports. Treasury did not take meaningful steps to require more 
transparency by new TARP recipients. 

In light of the government’s dual roles as investor in and overseer of the financial 
industry, the Panel recommended that Treasury consider holding its TARP assets in a trust that is 
insulated from political pressure and government interference, as long as care is taken to ensure 
that the trust assets are managed in the best interests of taxpayers. Treasury has maintained that 
the drawbacks of such a trust outweigh the benefits. One drawback that Treasury has cited is 


2010 September Oversight Report, supra note 53, at 106. 

2010 January Oversight Report, supra note 153. 

560 jy/Q Year Retrospective, supra note 246. 

For instance as of December 7, 2009, Treasury began releasing the Transaction reports in excel format. 
See, e.g., U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period 
Ending December 3, 2009 (Dec. 7, 2009) (online at www.treasury.gov/initiatives/financial-stability/briefing- 
room/reports/tarp-transactions/Pages/default.aspx?page=8). 
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that the trust structure would make it difficult to balance Treasury’s goal of maximizing the 
benefit to taxpayers with the goal of maintaining financial stability 

Finally, the Panel, both in its January 2009 Special Report on Regulatory Reform and in 
subsequent reports, recommended that Treasury take steps to resolve the problem of an implicit 
government guarantee of too-big-to-fail financial institutions.’^^ The Dodd-Frank Act takes a 
variety of approaches to address this problem. The law empowers the FDIC to resolve financial 
institutions whose failure poses a risk to the nation’s financial stability. The law also requires 
systemically significant institutions with more than $50 billion in assets to submit so-called 
“living wills,” or plans for their resolution in times of severe financial distress. And the law 
creates a Financial Stability Oversight Council charged with identifying and responding to 
systemic risks in the U.S. economy. In recent months, federal regulatory agencies have begun 
the process of implementing these provisions. Nonetheless, the implicit guarantee of the TARP 
is proving difficult to unwind.”^ 

C. Financial Status of the TARP 

EESA authorized the expenditure of up to $700 billion under the TARP, and by the end 
of 2008 Treasury had used roughly $250 billion of that sum, mostly in assistance to banks. In 
February 2009, the Obama administration proposed a budget that raised the possibility that as 
much as $750 billion more would be needed.’^ Those additional funds were never requested. 


2010 January Oversight Report, supra note 153, at 32, 142. 

563 (^Qp. Special Report on Regulatory Reform, supra note 5 1 8, at 76 (“We should all know by now that 
whenever government subsidizes risk, cither by immunizing parties from the consequences of their behavior or 
allowing them to shift risk to others at no cost, we produce a clear moral hazard that fiirthers risky behavior, usually 
with disastrous consequences.”); 2010 January Oversight Report, supra note 153, at 142 (“There are multiple 
options available and there is broad agreement that a new approach to systemic risk regulation is necessary so that 
businesses M^e not insulated from the effects of their own bad decisions.”). See also Congressional Oversight Panel, 
Written Testimony of Sarah Bloom Raskin, commissioner, Maryland Office of Financial Regulation, Modernizing 
America 's Financial Regulatory Structure, at 6 (Jan. 14, 2009) (online at cop.senate.gov/documents/testimony- 
01 1409-raskin.pdf) (“While this crisis has demanded a dramatic response from the federal government, the short- 
term result of many of these programs, including the TARP, has been to create even larger and more complex 
institutions and greater systemic risk. These responses have created extreme disparity in the treatment of financial 
institutions, with the government protecting those deemed to be too big or too complex to fail at the expense of 
smaller institutions, and perhaps of the diversity of our financial system.”). 

^^2010 September Oversight Report, supra note 53, at 1 1 -1 2. The four economists who testified at the 
Panel’s March 4th hearing - Prof. Joseph k Stiglitz, Prof. Simon Johnson, Prof. Allan H. Meltzer, and Prof Luigi 
Zingales - were all skeptical as to whether the Dodd-Frank Act will prove effective in limiting the too-big-to-fail 
guarantee that TARP has served to strengthen. See generally Congressional Oversight Panel, COP Hearing on 
Assessing the TARP (M^, 4, 2011) (online at cop.senate.gov/hearings/!ibrary/hearing-0304U-cre.cfin). 

Office of Management and Budget, /Vew Era of Responsibility: Renewing America's Promise^ at 37 
(Feb. 26, 2009) (online at 

www.whitehouse.gOv/sites/default/files/omb/assets/fy20l0_new_era/ A_New_Era_of_ResponsibiIity2.pdf) 
(“Although the Administration is not requesting additional funds from the Congress at this point and although it is 
not yet possible to provide a precise estimate of how much additional Federal action may be involved should the 
Administration need to request such funds, the President’s Budget nonetheless includes a $250 billion contingent 
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As 2009 continued, it became clear that unless Treasury expanded TARP programs or introduced 
new ones, it would not spend the entire $700 billion that Congress had authorized in October 

2008. The stress tests, which raised the possibility of substantial additional TARP funds going to 
the banking sector, ultimately resulted in a TARP expenditure of only $3.8 billion.*“ Treasury 
initially announced that it would spend $100 billion in TARP funds on the PPIP, but later 
lowered the program’s ceiling to $22.4 billion. Likewise, the ceiling for TARP spending on the 
TALF was dropped from $55 billion to $4.3 billion.**’ On the eve of the TARP’s potential 
expiration in December 2009, nearly $300 billion of the original $700 billion in TARP funds was 
still available. Then on December 9, 2009, Secretary Geithner exercised his statutory authority 
to extend the TARP for roughly nine more months. Secretary Geithner explained at the time that 
barring an immediate and substantial threat to the economy stemming from financial instability. 
Treasury would limit new TARP commitments to mitigating home foreclosures, providing 
capital to small and community banks, along with other efforts aimed at facilitating small 
business lending, and potentially increasing Treasury’s commitment to the TALF.*** In the end 
Treasury did not allocate any additional TARP funds beyond those it had allocated in December 

2009. In the summer of 2010, Congress reduced the TARP’s ceiling - or the amount that 
Treasury could spend before accounting for repayments - to $475 billion. Treasury’s spending 
authority under the TARP expired on October 3, 2010. 

Over the life of the TARP, final loss estimates have sharply decreased. In March 2009, 
CBO estimated that the TARP would end up costing $356 billion. By January 2011, that latest 
loss estimate for the TARP is $25 billion, while OMB’s latest estimate is $48 billion.**’ OMB’s 
cost estimates reflect the Administration’s policy on HAMP and other programs, have similarly 
declined sharply since 2009. Figure 31 illustrates three trends; the total TARP funds 
outstanding, which rose over the early months of the program before falling in 2010; CBO’s loss 
estimates, which rose sharply in early 2009 before declining; and OMB’s loss estimates, which 
also rose precipitously before falling off. 


reserve for further efforts to stabilize the financial system. ... The S250 billion reserve would support $750 billion in 
asset purchases.”). 

See the discussion of GMAC’s participation in the SCAP in Section V.A.l, supra. 

2009 May Oversight Report, supra note 227, at 72-73; 201 1 February Oversight Report, supra note 516, 

at 107. 

““ U.S. Department of the Treasury, Treasury Deparlmeni Releases Text of Letter from Secretary Geithner 
to Hill Leadership on Administration 's Exit Strategy for TARP (Dec. 9, 2009) (online at www.treasury.gov/press- 
center/press-releases/Pages/tg433.aspx). 

The main reason for the difference between CBO’s estimate and the Administration’s estimate is that 
CBO projects a total of $12 billion in expenditures on HAMP, the Hardest Hit Fund, and the FHA Short Refinance 
Program, while the Administration projects $45.6 billion in spending on those programs. The Panel believes that 
CBO’s assumption is more realistic. CBO Report on TARP -November 2010, wpra note 341, at 5; Office of 
Management and Budget, FY 2012 Budget, Economic and Budget Analyses, at 47 (Feb. 14, 2011) (online at 
www.whitehouse.gov/sites/default/files/omb/budget/ly2012/assets/econ_analyses.pdf). 
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Figure 31: TARP Funds Outstanding vs. CBO and OMB Subsidy Cost Estimates”” 
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For current and past CBO cost estimates of TARP, see Congressional Budget Office, Report on the 
Troubled Asset Relief Program, at 2 (Jan. 16, 2009) (online atcbo.gov/ftpdocs/99xx/doc9961/01-16-TARP.pdf); 
Congressional Budget Office, Report on the Troubled Asset Relief Program, at 7 (June 2009) (online at 
wvsrw.cbo.gOv/ftpdocs/100xx/docl0056/06-29-TARP.pdf); Douglas Elmendorf, Troubled Asset Relief Program, 
Congressional Budget Office Director’s Blog (Apr. 17, 2009) (online at cboblog.cbo.gov/?p=231): Congressional 
Budget Office, Report on the Troubled Asset Relief Program, at 2 (June 2009) (online at 

www.cbo.gOv/ftpdocs/100xx/docl0056/06-29-TARP.pdf); Congressional Budget Office, The Budget and Economic 
Outlook: An Update, at 18 (Aug. 2009) (online at www.cbo.gov/ftpdocs/105xx/docl0521/08-25-BudgetUpdate.pdf); 
Congressional Budget Office, The Budget and Economic Outlook: Fiscal Years 2010 to 2020, at 104 (Jan. 2010) 
(online at www.cbo.gov/ftpdocs/108xx/docl0871/0l-26-Outlook.pdf); Congressional Budget Office, Report on the 
Troubled Asset Relief Program, at 3 (Mar. 2010) (online atcbo.gov/ftpdocs/U2xx/docll227/03-17-TARP.pdf); 
Douglas Elmendorf, CBO s Latest Projections for the TARP, Congressional Budget Office Director’s Blog (Aug. 

20, 2010) (online at cboblog.cbo.gov/?p=l322); Congressional Budget Office, Report on the Troubled Asset Relief 
Program, at 5 (Nov. 2010) (online at cbo.gov/ftpdocs/1 l9xx/docI 1980/1 1-29-TARP.pdf); Congressional Budget 
Office, The Budget and Economic Outlook: Fiscal Years 201 1 to 202 1, at 67 (Jan. 2011) (online at 
cbo.gov/ftpdocs/1 20xx/docl 2039/0 1 -26_FY20 1 1 Outlook.pdf). 

For current and past OMB cost estimates of TARP, see Office of Management and Budget, OMB Report 
Under the Emergency Economic Stabilization Act, Section 202, at 4 (Dec. 5, 2008) (online at 
www.whitehouse.gOv/sites/defauit/files/omb/assets/ombffegisIative/eesa_120508.pdf); Office of Management and 
Budget, Analytical Perspectives: Budget of the U.S. Government - Fiscal Year 2010, at 66 (Feb. 26, 2009) (online at 
www.gpoaccess.gov/usbudget/fylO/pdf/spec.pdf); Office of Management and Budget, Analytical Perspectives: 
Budget of the U.S. Government ~ Fiscal Year 201 1, at 40 (Feb. 1, 2010) (online at 

www.gpoaccess.gov/usbudget/fyI 1/pdf/spec.pdf); Office of Management and Budget, OMB Report Under the 
Emergency Economic Stabilization Act, Section 202, ^ 3 (Oct. 15, 2010) (online at 
www.whitehouse.gov/sites/default/fiies/OMB2 1 2ShtuT3_omb_eop_gov_20 1 0 1 0 1 5_1 75 1 27.pdf); Office of 
Management and Budget, Analytical Perspectives: Budget of the U.S. Government - Fiscal Year 2012, at 45 (Feb. 
14, 2011) (online at www.gpoaccess.gov/usbudget/fyl2/pd£'BUDGET-2012-PER.pdf). 
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Figure 32 shows the current status of the government’s investments for the ! 3 programs 
that have used TARP funds. This table only shows the status of principal invested by Treasury. 
Any dividends, interest payments, and other proceeds that may allow Treasury to earn a return 
on its TARP investments are accounted for separately in Figure 33. 

The first five programs listed in Figure 32 - CPP, TIP, AGP, AIGIP, and CDCI - 
collectively represent the TARP’s direct assistance to financial institutions. Out of $320 billion 
provided to these firms, about $92.3 billion remains outstanding, including $30.9 billion in the 
CPP and $60.9 billion to AIG. The Panel believes that the eventual losses in the CPP are likely 
to be relatively small. Consequently, most of Treasury’s exposure to losses on its investments in 
financial institutions involves AIG. The outcome of the AIG investment will depend on the price 
that Treasury can eventually obtain for its common stock, including its Series C shares, which 
were not actually received as part of any TARP initiative.’^' 

The next two programs listed in the table - AIFP and ASSP - represent the TARP’s 
assistance to automotive companies.”^ About 60 percent of the $81.3 billion that Treasury 
provided to automotive companies remains outstanding, including large investments in GM, 
Chrysler, and GMAC/Ally Financial. There is still uncertainty about the outcome of each of 
those investments. The next three TARP programs listed in the table - TALF, PPIP, and the 
SBA 7(a) Securities Purchase Program - represent targeted efforts to revive lending. Though 
very little of this money has been repaid, the Panel expects losses on these programs to be 
minimal. 

Finally, the last three programs listed in the table - HAMP, HHF, and the FHA Short 
Refinance Program - represent the TARP’s foreclosure-prevention efforts. By design, all three 
of these programs will result in net losses to the TARP, since the funds are being used to provide 
financial incentives to prevent foreclosures, and are not meant to be repaid. So the size of the 
eventual losses will be negatively correlated with the success of the programs. In other words, 
the more foreclosures that the program prevents, the greater the losses to the TARP. The Panel 
expects the eventual losses to be far smaller than the $4S.6 billion allocated for the programs, 
because usage of the programs to date is far below initial projections. 

Overall, Treasury has spent $419.9 billion of the $475 billion that it is currently 
authorized to spend. Of the total amount spent, $255.9 billion has been repaid. Roughly $6 
billion in losses have been recorded. For particular TARP programs, those losses on principal 
may be partially or fully offset by dividends, interest payments, and other proceeds collected by 


The Series C shares - discussed in Section VI.F. 1, supra - were provided by AIG to the U.S. Treasury 
in consideration for FRBNY’s $85 billion lending facility. This happened in September 2008, prior to the TARP 
investments in AIG. 

™ This category includes assistance to GMAC/Ally Financial, which Treasury chose to fund as part of 
AIFP due to the companies’ interconnectedness to the future viability of the automotive manufacturers. 
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Treasury, Since the TARP expired in October 2010, Treasury has no longer been able to make 
new funding commitments, but it can continue to provide funding for TARP programs for which 
it has existing contracts and previous legal commitments. As Figure 32 shows, $55,1 billion in 
TARP funding is still available to Treasury, reserved mostly for the three TARP foreclosure- 
prevention programs. 


Figure 32: TARP Accounting (as of March 10, 201 1) (billions of dollars)" 
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See endnote references in Annex III: Endnotes 
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A quantitative assessment of the TARP must also include any profit earned or loss 
incurred on actual fund outlays. The terms of TARP transactions created the possibility for 
Treasury to profit from its investments after repayment, but Treasury has also suffered losses 
related to both investments that are unrecoverable and those never intended for repayment. 

Most of the TARP programs hold at least the potential for the taxpayers to make a profit. 
So far, those programs have earned a profit, net of losses, of $30.3 billion.*^^ The losses to date 
include $2.6 billion from CPP investments and $3.4 billion from the AIFP. The CPP losses 
relate to the bankruptcies of CIT Group and Pacific Coast National Bank and the sales of the 
preferred stock (and any related warrants) of South Financial Group, TIB Financial Corporation, 
the Bank of Currituck, Treaty Oak Bancorp, and Cadence Financial Corporation. The AIFP 
losses were derived from a $1 .9 billion settlement payment for Treasury’s $3.5 billion loan to 
Chrysler Holding®’'* and the net loss from the $1.9 billion debtor-in-possession loan provided to 
Old Chrysler.®’® Figure 33 shows the profits and losses for each TARP program. It is important 
to note that this table represents a snapshot in time, and shows only recorded profits and losses; 
the TARP’s net profit or loss changes with the finalization of each transaction. Additional 
profits and losses are inevitable. As noted earlier, CBO currently estimates a final net loss of 
$25 billion, although this represents a discounted present value estimate rather than a simple 
accounting summation of net profits and losses as discussed here.®’® 


™ These figures do not include the amount currently outstanding of $157.9 billion. Treasury Transactions 
Report, supra note 36. 

On May 14, 2010, Treasury accepted a $1 .9 billion settlement payment for its $3.5 billion loan to 
Chrysler Holding. The payment represented a $ 1 .6 billion loss from the termination of the debt obligation. SeeV.S. 
Department of the Treasury, Chrysler Financial Parent Company Repays $1.9 Billion In Settlement of Original 
Chrysler Loan (May 17, 2010) (online at www.treasury.gov/press-center/press-releases/Pages/tg700.aspx); Treasury 
Transactions Report, supra note 36. 

Following the bankruptcy proceedings for Old Chrysler, which extinguished the $1.9 billion debtor-in- 
possession loan provided to Old Chrysler, Treasury retained the right to recover the proceeds from the liquidation of 
specified collateral. Although Treasury does not expect a significant recovery from the liquidation proceeds, 
Treasury is not yet reporting this loan as a loss in the TARP Transactions Report. As of March 8, 2011, Treasury 
had collected $48.1 million in proceeds from the sale of collateral. Treasury included these proceeds as part of the 
funds repaid under the AIFP. U.S. Department of the Treasury, Troubled Assets Relief Program Monthly 105(a) 
Report - September 2010 (Oct. 12, 2010) (online at www.treasury.gov/initiatives/financial-stability/briefing- 
room/reports/105/Documentsl05/Septembet%20105(a)%20report_FIN/VL.pdf); Treasury conversations with Panel 
staff (Aug. 19, 2010 and Nov. 29, 2010); Treasury Transactions Report, supra note 36. 

CBO Report on TARP - November 2010, supra note 341, at 5. 


179 



215 


Figure 33; TARP Profit and Loss (millions of dollars) 
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See endnote references in Annex III: Endnotes 


Beyond the basic profit and loss calculation, an additional determination of the 
profitability of investments is the investment’s return. As mentioned above, some TARP 
programs were not designed to create a return, and thus it would not make sense to calculate one 
for those expenditures. But for the other TARP programs, the return offers one way to assess 
their effectiveness. The Panel has consistently employed the IRR as a measure of profitability, 
as it incorporates cash outflows and inflows while taking into consideration the time value of 
money. Treasury, in contrast, has utilized several measures to assess the government’s return on 
particular TARP programs as well as the TARP as a whole.^’’ 

For the warrants associated with the CPP investment. Treasury utilizes a non-annualized 
absolute return, which is calculated simply as money in divided by money out, without any 
consideration for the timing of cash flows.^’* The Panel’s calculation includes a consideration 


One criticism of the IRR approach is that it assumes reinvestment of the earnings and repaid principal at 
the same rale as that calculated for the overall IRR for the program. See e.g. , John S. Walker, Henry F. Check, and 
Karen L. Randall, Does the Internal Rate of Return Calculation Require a Reinvestment Rate Assumption? ~ There 
Is Still No Consensus (onl ine at www.abe.sju.edu/check.pdf) (accessed Mar. 11,2011), In the case of Treasury, the 
more appropriate assumption may be that Treasury’s return covers only its cost of issuing new debt for the 
comparable period. 

Treasury notes that this method was chosen because at the time they first issued a CPP return, most of 
the investments and disposed warrants had only been held for a year or less, which would have inflated an 
annualized return. They have continued with this calculation for consistency. Treasury conversations with Panel 
staff (Mar. 7, 2011). 
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for the time value of money. Further, Treasury includes only CPP and TIP investments that have 
been fully repaid, and excludes investments lost due to bankruptcy or partial repayment. The 
Panel, however, includes all CPP and TIP investments that have been repaid or in which 
Treasury has concluded it will take a loss, ensuring that the total return is not inflated by 
exclusion of known losses. As of December 31, 2010, Treasury measured the return on CPP 
investments fully repaid to be 9.8 percent, including both dividends and warrants.’’’ The Panel, 
by comparison, calculates a return of 8.4 percent on CPP investments as of January 3, 201 1 

Neither Treasury nor the Panel have calculated an overall rate of return for TARP as a 
whole, given the disparate nature of the separate programs involved - including housing 
programs for which no return was expected - and the fact that most have not been completely 
closed out. The only other TARP program for which Treasury calculates a rate of return is the 
PPIP, for which Treasury calculates a return on equity alone, excluding the debt portion.’*’ 

While calculating a return on equity is standard industry practice in the private sector, for the 
purpose of a return on taxpayer dollars, this practice does not reflect the government’s true 
financial exposure. While Treasury makes clear that its PPIP return is for equity only, and is 
useful for private investors in the program, the total return on debt and equity would be lower 
than the return on equity alone. Based on its method of calculating a return for PPIP, Treasury 
currently shows a return of 27.0 percent.’*’ When calculated as a blended return on both equity 
and debt, the total return is only 9.7 percent.’*’ 

IX. Conclusions and Lessons Learned 

In order to evaluate the TARP’s impact, one must first recall the extreme fear and 
uncertainty that infected the financial system in late 2008. The stock market had endured triple- 
digit swings. Major financial institutions, including Bear Steams, Fannie Mae, Freddie Mac, and 
Lehman Brothers, had collapsed, sowing panic throughout the financial markets. The economy 
was hemorrhaging Jobs, and foreclosures were escalating with no end in sight. Chairman 


"’December 2010 Warrant Disposition Report, supra note 152, at 1. 

The 8.4 percent return calculated by the Panel also includes the additional warrants received from 
Treasury’s investment in Bank of America through the TIP. The Panel calculates a return of 10.0 percent on CPP 
investments as of March 9, 201 1. 

According to Treasury, their rationale for using a return on only equity is because under the terms of the 
PPIP agreement, only the equity financing was truly at risk. Treasury conversations with Panel staff (Feb. 1 1 , 

2011). Also, the debt portion of the PPIP investment carries a financing rate of LIBOR plus one percent. U.S. 
Department of the Treasury, Letter of Intent, at Exhibit A (July 8, 2009) (online at 

www.treasury.gOv/initiatives/financiai-stability/investment-programs/ppip/s-ppip/Documents/S-PPlP_LOI_Term- 

Sheets.pdf). 

Treasury’s Legacy Securities Public-Private Investment Program: Program Update, supra note 102, at 8, 

’’’ Ben Protess, Bad Asset Purchase Program Turning a Profit, The New York Times Dealbook Blog (Jan. 
24, 201 1) (online at dealbook.nytimes.eom/2011/01/24/toxic-asset-purchase-program-tuming-a-profit/). 
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Bemanke, looking back on the events of late 2008, has said that the nation was on course for “a 
cataclysm that could have rivaled or surpassed the Great Depression.” 

It is now clear that, although America has endured a wrenching recession, it has not 
experienced a second Great Depression. America’s financial system has survived. Its economy 
is recovering. 

The TARP does not deserve full credit for preventing a depression; indeed, the TARP in 
isolation may have been insufficient to make much of a difference to the broader economy. But 
the TARP provided critical support at a moment of profound uncertainty. At the peak of the 
2008 financial crisis, when the markets questioned the stability of virtually every bank in the 
country, the TARP restored a measure of calm and stability. It achieved this effect in part by 
providing capital to banks but, more significantly, by demonstrating that the United States would 
take any action necessary to prevent the collapse of its financial system. Through a combined 
display of political resolve and financial force, the TARP quelled the immediate panic and 
helped to avert an even more severe crisis. 

At the time that Congress established the TARP in October 2008, CBO declined to 
provide a cost estimate, saying that the program’s extremely broad and vague mandates rendered 
its final cost unknowable. One number, however, caught the public imagination: $700 billion, 
the total amount of money that Treasury requested and Congress authorized to bail out the 
financial system. As the New York Times reported following Treasury’s initial TARP proposal, 
“A $700 billion expenditure on distressed mortgage-related assets would roughly be what the 
country has spent so far in direct costs on the Iraq war and more than the Pentagon’s total yearly 
budget appropriation. Divided across the population, it would amount to more than $2,000 for 
every man, woman and child in the United States.” It is important to note, however, that even at 
the time the TARP was created, CBO considered it unlikely that the program would cost 
taxpayers $700 billion, as Treasury always stood to recover at least some portion of its 
investments. Nonetheless, $700 billion was the most precise figure available to the public as the 
TARP was enacted, and it remains the figure indelibly associated with the program. 

Several months after the TARP’s creation, in April 2009, CBO finally had enough 
information to estimate what the TARP would ultimately cost taxpayers: $356 billion, or roughly 
half of the oft-cited $700 billion figure. Since then, CBO’s estimates have grown progressively 
less grim as the economy has recovered and TARP investments have been repaid. CBO today 
estimates that the TARP will cost $25 billion - an enormous sum, but vastly less than anyone 
expected in the dark days of late 2008 and early 2009. 

Although CBO’s falling cost estimates are in many ways encouraging, they do not 
necessarily validate Treasury’s administration of the TARP. To be sure. Treasury deserves 
credit for lowering costs to taxpayers through its diligent management of TARP assets and, in 
particular, its careful restructuring of AIG, Chrysler, and GM. However, a separate reason for 
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the TARP’s falling costs is that Treasury’s foreclosure prevention programs, which could have 
cost $50 billion, have largely failed to get off the ground. Viewed from this perspective, the 
TARP will cost less than expected in part because it will accomplish far less than envisioned for 
American homeowners. Another reason for the TARP’s falling costs is that non-TARP 
government programs, such as the FDIC’s efforts to allow banks to borrow at below-market rates 
and the Federal Reserve’s efforts to support the RMBS market, have shifted some of the costs of 
the financial rescue off of the TARP’s balance sheet and onto the balance sheets of other 
programs that are subject to significantly less oversight. Still another reason that costs have 
fallen is that the value of the government’s stock holdings in the financial sector have sharply 
rebounded - a rebound that has, unfortunately, not been accompanied by increased lending to 
consumers and small businesses, nor by increased hiring in the broader economy, both of which 
were among the TARP’s explicit goals. 

Further, the Panel has always emphasiz^ that the TARP’s cost cannot be measured 
merely in dollars. The TARP’s implicit guarantee of “too big to fail” financial firms has 
entrenched moral hazard in the financial system, and the TARP’s unpopularity in the public eye 
has created a lingering stigma that may hinder future rescue efforts. Further, accounting for the 
TARP from today’s vantage point - at a time when the financial system has made great strides 
toward recovery - obscures the risk that existed in the depths of the financial crisis. At one 
point, the federal government guaranteed or insured $4.4 trillion in face value of financial assets. 
If the financial system had suffered another shock on the road to recovery, taxpayers would have 
faced staggering losses. 

Finally, the TARP’s incomplete transparency creates a real cost as well: an enduring 
public suspicion that taxpayers’ money was not managed as effectively and accountably as 
possible. 

A. “Too Big to Fail” and Moral Hazard 

The TARP did not create the idea of “too big to fail.” Commentators had suggested for 
years that the U.S. government would intervene to prevent the collapse of any sufficiently large 
and interconnected financial institution. The government had even demonstrated a willingness in 
the past - for example, in the 1998 Federal Reserve-supervised bailout of Long Term Capital 
Management, a hedge fund whose failure the government believed would threaten financial 
stability - to play at least a limited rale in preventing a panic. It is possible that these relatively 
small-scale interventions created a market expectation that the government would intervene in a 
more sweeping manner in the event of a crisis. 

Yet although the notion of “too big to fail” had existed for years, the TARP and other 
extraordinary government interventions in 2008 transformed it into stark reality. At the height of 
the financial crisis, 18 very large financial institutions received $208.6 billion in TARP funding 
almost overnight, in many cases without having to apply for funding or to demonstrate any 
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ability to repay taxpayers. Three particularly weak and systemically significant firms - 
Citigroup, Bank of America, and AIG - received even greater amounts of assistance under 
improvised programs that were not available to smaller, less significant institutions. The AIG 
rescue was particularly extraordinary in that it appears to have extended the “too big to fail” 
guarantee beyond AIG itself and into the broader derivatives market in which the company was 
entrenched. In essence, by bailing out AIG and its counterparties, the government transformed 
highly risky derivative bets into fully guaranteed transactions, with the American taxpayer 
standing as guarantor. 

The parameters of “too big to fail” gained greater clarity in early 2009, when Treasury 
and the Federal Reserve announced that the nation’s 19 largest banks would undergo stress tests 
and that, if any of these banks were found to be potentially insolvent, it would receive further 
TARP capital as needed. In essence, the federal government announced that taxpayers would 
bear any burden and pay any price to prevent the collapse of any very large or very 
interconnected U.S. bank. Indeed, it was this implicit guarantee, more than any explicit 
government action, that played the greatest role in calming markets and halting the financial 
panic. 

Even as Treasury took drastic steps to rescue a handful of very large banks, smaller banks 
continued to collapse across the country. A total of 334 small and medium-sized banks have 
failed since the TARP’s creation. Partly due to Treasury’s decision to rescue very large banks 
while allowing smaller banks to collapse, America’s largest banks today manage an even greater 
fraction of the nation’s wealth than before the crisis. Banks that were “too big to fail” in 2008 
are even bigger today. 

In light of these events, it is not surprising that markets have incorporated the notion that 
“too big to fail” banks are safer than their “small enough to fail” counterparts. Credit rating 
agencies continue to adjust the credit ratings of very large banks to reflect their implicit 
government guarantee. Smaller banks receive no such adjustment, and as a result, they face 
higher costs of funds relative to very large banks. 

By protecting very large banks from insolvency and collapse, the TARP also created 
classic moral hazard: that is, very large financial institutions may now rationally decide to take 
inflated risks because they expect that, if their gamble fails, taxpayers will bear the loss. 
Ironically, these inflated risks may create even greater systemic risk and increase the likelihood 
of future crises and bailouts. It is difficult to determine the degree to which moral hazard 
continues to infect the financial system. Treasury believes that the recent Dodd-Frank Act reined 
in the problem by establishing a plausible resolution authority for very large banks, but that 
authority has yet to be tested. 

It is important to note that much of the moral hazard created by the TARP was inherent in 
any large-scale government intervention in the financial sector. That is, once Congress and the 


184 



220 


administration decided to rescue too-big-to-fail firms from the natural consequences of their own 
errors, a hefty dose of moral hazard was guaranteed. Yet Treasury likely exacerbated moral 
hazard in late 2008 and early 2009 by choosing not to impose tough consequences on TARP- 
recipient banks. For example, if banks had been forced as a condition of TARP assistance to use 
TARP funds to increase lending, fire their top management, or endure other severe penalties, 
they would be less willing to repeat the experience, reducing moral hazard. 

Treasury’s interventions in the automotive industry, in particular, raise moral hazard 
concerns. In some ways. Treasury actually mitigated moral hazard through its very strict 
approach to these companies: it forced GM and Chrysler to enter bankruptcy, a step not required 
of other major TARP-recipient institutions. However, the mere fact that Treasury intervened in 
the automotive industry, rescuing companies that were not banks and were not particularly 
interconnected within the financial system, extended the “too big to fail” guarantee and its 
associated moral hazard to non-financial firms. The implication may seem to be that any 
company in America can receive a government backstop, so long as its collapse would cost 
enough jobs or deal enough economic damage. 

B. Stigma 

As the TARP evolved. Treasury found its policy choices increasingly constrained by 
public anger about the program. The TARP is now widely perceived as having restored stability 
to the financial sector by bailing out Wall Street banks and domestic automotive manufacturers 
while doing little for the 13.9 million workers who are unemployed, the 2.4 million homeowners 
who are at immediate risk of foreclosure, or the countless families otherwise struggling to make 
ends meet. Treasury acknowledges that, as a result of this perception, the TARP and its 
programs are now burdened by a public “stigma.” 

Because the TARP was designed for an inherently unpopular purpose - rescuing Wall 
Street banks from the consequences of their own actions - stigmatization was likely inevitable. 
Treasury’s implementation of the program has, however, made this stigma worse. For example. 
Treasury initially insisted that only healthy banks would be eligible for capital infiisiqns under 
the CPP. When it later became clear that some TARP-recipient banks were in fact on the brink 
of failure, all participating banks, even those in comparatively strong condition, became tainted 
in the public eye. Further, many senior managers of TARP-recipient institutions maintained 
their jobs and their substantial salaries, and although shareholders often suffered meaningful 
dilution, they were not wiped out. To the public, this may appear to be evidence that Wall Street 
banks and bankers can retain their profits in boom years and shift their losses to taxpayers during 
a bust - an arrangement that is anathema to market discipline in a free economy. 

Another factor contributing to stigmatization was the haphazard, constantly shifting, and 
in some ways misleading manner in which the TARP was sold to the public. Treasury initially 
proposed the TARP in a three-page bill that would have provided the Secretary of the Treasury 
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with nearly unlimited, unilateral authority to buy troubled mortgage-backed assets off of bank 
balance sheets, absent any oversight or review. Although the legislation authorizing the TARP 
later grew in length and complexity (and added several layers of oversight, including the Panel), 
Treasury continued to assert that the TARP would function mainly by purchasing troubled assets. 
Mere days after the legislation authorizing the program was signed into law, however. Treasury 
changed course and decided to implement the TARP mainly as a bank capitalization program. 
The shift may have been made for sound policy reasons, but it helped to create a public distrust 
of the TARP; a sense that the government was treating honest and forthright communication to 
the public as secondary to Wall Street’s needs. Further, the program’s architects in many ways 
oversold its potential. Congress authorized the TARP to be used in a manner that “protects home 
values, college funds, retirement accounts, and life savings” and “preserves homeownership and 
promotes jobs and economic growth.” Notwithstanding these stated goals, the TARP was . 
always intended by Congress and Treasury primarily to recapitalize banks. By citing the other 
goals as part of the rationale for the TARP, Congress and the administration may have laid the 
groundwork for some of the public disillusionment and anger that followed. 

Yet another source of stigma is that the TARP and other government rescue efforts were 
generally coordinated by the very regulators, bankers, and public officials who failed to 
anticipate or prevent the crisis, and that the boundaries between public and private actors were 
not always clear. To give a concrete example, in the rescue of AIG, people from the same small 
group of law firms, investment banks, and regulators appeared in many roles, sometimes 
representing conflicting interests. More broadly, the individuals who orchestrated the TARP and 
other rescue efforts almost all had the perspectives of either a banker or a banking regulator. 

This problem may be insurmountable - after all, who other than financial experts would 
coordinate a financial rescue? Nonetheless, the fact that the same people who contributed to the 
crisis were charged with ending it contributed to a perception that the government was quietly 
helping banking insiders at the expense of accountability and transparency. 

Whatever the reasons for the TARP’s stigmatization, the program eventually became so 
detested that some smaller banks refused to participate in the CPP, while the legislation 
proposing the SBLF, a TARP-like bank capitalization program, attempted to escape the 
program’s unpopularity by providing explicit assurances that the fund was not affiliated with the 
TARP. 


Stigma is difficult to quantify, but opinion polling is suggestive. A Bloomberg poll 
conducted in October 2010 found that 60 percent of respondents believe that most of the TARP 
funds provided to the banks would be lost; only 33 percent believed that most of the funds would 
be recovered. This overwhelming public belief stands at odds with projections released by the 
administration and CBO, which indicate that these programs may in fact turn a profit. In other 
words, the public’s broad fury about the TARP may leave many Americans ready to believe only 
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the worst about the program - a sentiment that creates real obstacles to any future government 
effort to intervene in a financial crisis. 

C. Transparency, Data Collection, and Accountability 

Transparency. Beginning with its very first report, the Panel has repeatedly expressed 
concerns about the lack of transparency in the TARP. In too many cases, especially in late 2008 
and early 2009, Treasury either declined to release information that it possessed about the 
program or declined to require TARP-recipient institutions to reveal information about their use 
of taxpayer funds. In perhaps the most profound violation of the principle of transparency, 
Treasury decided in the TARP’s earliest days to push tens of billions of dollars out the door to 
very large financial institutions without requiring banks to use the funds in any particular way or 
even reveal how the money was used. As a result, the public will never know to what purpose its 
money was put. Other transparency problems include Treasury’s refusal to explain how it 
valued the stock warrants it received in exchange for its TARP investments and the joint failure 
of Treasury and the Federal Reserve to disclose enough details of the 2009 stress tests to permit 
the results to be duplicated or challenged by outside parties. 

To Treasury’s credit, its transparency and disclosure practices have improved over the 
lifetime of the TARP. For example. Treasury has recently begun to release loan-level 
information on its foreclosure mitigation programs - a far greater level of detail than was 
available in the program’s early days. Further, Treasury has made an admirable commitment to 
posting TARP contracts online, and it has even disclosed the identity of TARP subcontractors - 
an unusual degree of transparency within the government contracting arena. 

Data Collection and Analysis. In some cases, public understanding of the TARP has 
suffered not because Treasury refused to reveal useful data but because these data were never 
collected in the first place. For example, despite repeated urgings from the Panel, Treasury still 
does not collect sufficient information about why loans are moving to foreclosure, nor does it 
monitor closely enough any loan modifications performed outside of HAMP. Additionally, 
Treasury stopped collecting lending data from CPP-recipient banks after larger banks repaid 
TARP funds, rendering it difficult for observers to measure that program’s continuing impact. 

Without adequate data collection. Treasury has flown blind; it has lacked the information 
needed to spot trends, determine which programs are succeeding and which programs are failing, 
and make changes necessary for better implementation. The collection and analysis of data were 
especially important because so many of the TARP’s programs were unprecedented, creating the 
possibility that data could reveal surprising and unexpected results. For example. Treasury took 
for granted that recapitalizing banks through the CPP would spur lending, yet when the Panel 
analyzed bank-level lending data, it was unable to find any correlation between the receipt of 
CPP funds and new lending. Similarly, it may seem intuitively obvious that homeowners who 
are burdened by significant car loan and credit card payments would be more likely to default on 
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their mortgages than similar homeowners unburdened by such payments - yet surprisingly, 
HAMP data revealed that this was not the case. To the extent that comprehensive, usable data 
were not collected for all TARP programs, or to the extent that data were collected but not 
analyzed or released for public review, other surprising and important correlations were likely 
never uncovered. 

Goals and Accountability. A related concern is Treasury’s failure to articulate clear, 
meaningful goals for many of its TARP programs or to update its goals as programs have 
evolved. For example, when the President announced HAMP in early 2009, he asserted that the 
program would prevent three to four million foreclosures. The program has fallen far short of 
that goal and now appears on track to help only 700,000 to 800,000 homeowners - yet Treasury 
has never formally announced a new target for the program. 

Even in cases in which Treasury’s decisions have been clearly disclosed, the 
justifications have often remained obscure. For example. Treasury has often stated numerous 
goals for a single TARP program, such as to maintain systemic stability, to protect the stability 
of a particular institution, and to ensure the best possible return on taxpayer money. These goals 
have, unfortunately, frequently come into conflict, and Treasury has never adequately explained 
how it balanced conflicting obligations or prioritized conflicting aims. Because virtually any 
course of action could be Justified as meeting one or another of Treasury’s goals, the public has 
had no meaningful way to hold Treasury accountable - and Treasury has had no clear target to 
strive toward in its own internal deliberations. 

D. Other Obstacles Encountered by the TARP 

In addition to the broad problems laid out above. Treasury has encountered other 
recurring difficulties in its administration of the TARP. 

• Treasury often found greater success in TARP programs that had only a few 
participants than in programs that required coordinating hundreds or 
thousands of participants. In the case of the CPP, Treasury achieved the vast 
majority of the program’s effect by quickly pumping tens of billions of dollars into a 
handful of very large banks. Treasury needed a much longer timeframe to 
recapitalize hundreds of local and regional banks, and Treasury’s investments in these 
banks were simply too small and too late to have a meaningful effect on financial 
stability. Along similar lines, the TARP program that directly reached the most 
participants - HAMP - was also one of the least effective, in part because Treasury 
found the task of coordinating hundreds of banks and loan servicers and millions of 
homeowners to be nearly overwhelming. 


Although Treasury found it easier and often more effective to stabilize the financial 
system by supporting “too big to fail” institutions rather than smaller banks or 
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individual homeowners, it is critically important that the government consider the 
effects of its actions on the overall fiiancial system. Rescuing large banks may have 
averted the immediate crisis, but it also provided these banks a competitive 
advantage, exacerbating concentration and potentially destabilizing the financial 
system. Further, the fact that large banks received such quick and dramatic support 
even as foreclosures continued unabated has contributed to the TARP’s 
stigmatization, which has undermined the program’s effectiveness. 

• Treasury often encountered difficulty in attracting active, widespread 
participation in voluntary programs. The TARP’s most effective programs were 
those in which participants had little choice but to follow Treasury’s guidance. In 
particular, the investments that most dramatically stabilized the financial system were 
the CPP’s investments in very large banks (which, at the peak of the financial crisis, 
received intense political and market pressure to participate in the TARP) and AIG, 
GM, and Chrysler (which would have suffered catastrophic, uncontrolled 
bankruptcies had they refused government support). In cases in which Treasury 
relied on voluntary participation, as in the involvement of small banks in the CPP or 
of investors and loan servicers in HAMP, many would-be participants refused to join, 
and Treasury found that it had little leverage to enforce program terms on the 
participants that did enroll. These problems persisted even though the terms of 
HAMP and the CPP were quite generous. 

Of course, mandatory programs present their own problems, including the specter of 
unrestrained government intervention into private institutions. The fact that voluntary 
TARP programs worked relatively poorly does not necessarily mean that future 
programs should be made mandatory; rather, it means that future administrations 
should carefully weigh the trade-offs of a program that relies purely on voluntary 
participation. 

• Treasury often found that hastily designed programs could backfire. For 
example, in the foreclosure arena, Treasury found that HAMP’s initial design 
attracted only limited interest from loan servicers, prompting it to launch half a dozen 
increasingly generous foreclosure-related efforts in 2009 and early 2010. 
Unfortunately, the pattern of providing ever more generous incentives may have 
backfired, as lenders and servicers may have opted to delay modifications in hopes of 
eventually receiving a better deal. In addition, loan servicers expressed confusion 
about the constant flux of new programs, new standards, and new requirements that 
made implementation more complex. A similar problem arose in the CPP, in which 
Treasury and Congress imposed additional restrictions on CPP-recipient banks - 
particularly as related to executive compensation - long after those banks had 
accepted taxpayer money. Once financial institutions recognized that their CPP 
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participation entailed a risk of being forced to accept additional, unilaterally imposed 
restrictions at a later date, they became less willing to participate in future TARP 
programs. 

In a crisis, government agencies may feel forced to launch a response - any response 
- as quickly as possible with the expectation that, if their first effort should fail, they 
can always revise and improve the program later. The experience of the TARP, 
however, suggests that poorly designed first efforts may create enduring problems. 
Government actors should weigh this risk carefully when choosing whether to launch 
an immediate, haphazard response or to take more time to design an effective 
program. 

• Treasury’s programs often focused on addressing the immediate crisis, 
potentially giving short shrift to longer-term risks. For example, the Panel 
highlighted potential threats to the financial system in its oversight reports on the 
CRE market and on the potential hazards posed by mortgage irregularities. Treasury 
had not established specific programs to deal with these potential systemic threats, 
and its existing programs in some cases relied upon these threats not materializing 
(for example, HAMP’s contracts with loan servicers take for granted that those 
servicers have a legal right to conduct loan modifications, notwithstanding 
widespread concern about mortgage documentation irregularities). 

It is understandable that, while dealing with threats that could impair the financial 
system tomorrow, Treasury may pay less attention to threats that could damage the 
system months or years in the future. Even so, failure to pay attention to threats at 
their earliest stages could allow risks to magnify and may force more costly 
interventions down the road. 

E. On the Role of Oversight 

In establishing the TARP, Congress assigned oversight roles to no fewer than three 
government bodies: the Congressional Oversight Panel, the Special Inspector General for TARP 
(SIGTARP), and the Government Accountability Office (GAO). Although this document is the 
Panel’s final report, SIGTARP and GAO will continue to monitor the TARP and issue public 
reports on their findings, and further oversight work will be performed by committees of the U.S. 
House of Representatives and the U.S. Senate. Academics, journalists, and watchdog groups 
also have played and will continue to play an important role in evaluating the TARP. 

Because so many organizations have examined Treasury’s efforts, the TARP has become 
one of the most thoroughly scrutinized government programs in U.S. history. Such close 
scrutiny inevitably begets criticism, and in the case of the TARP - a program bom out of ugly 
necessity - the criticism was always likely to be harsh. After all, in the midst of a crisis, perfect 
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solutions do not exist; every possible action carries regrettable consequences, and even the best 
possible decisions will be subject to critiques and second-guessing. For these reasons the TARP 
was likely doomed to be unpopular, and because close scrutiny from oversight bodies drew 
attention to the program’s faults - both the faults resulting from Treasury’s decisions and the 
faults beyond anyone’s control - the oversight process itself may have magnified the TARP’s 
unpopularity. 

This fact creates an unfortunate tension. In a democracy in which a government’s 
legitimacy depends upon public approval for its actions, political logic may argue for conducting 
only loose oversight of unpopular programs in hopes of shielding such programs from public 
criticism. It is to the credit of Congress, Treasury, and the administration that the TARP has not 
been hidden: that despite the much-discussed gaps in the program’s transparency, it has been 
thoroughly and systematically scrutinized and debated. There can be no question that this 
oversight has improved the TARP and increased taxpayer returns. For example, in July 2009, 
the Panel reported that Treasury’s method for selling stock options gained through the CPP 
appeared to be recovering only 66 percent of the warrants’ estimated worth. Due in part to 
pressure generated by the Panel’s work, Treasury changed its approach, and subsequent sales 
recovered 103 cents on the dollar, contributing to $8.6 billion in returns to taxpayers. Other 
substantial improvements in the TARP - such as Treasury’s heightened focus on the threat to 
HAMP posed by second liens and its greater disclosure of TARP-related data - are all partly the 
result of pressure exerted by the Panel and other oversight bodies. 

Thus, an enduring lesson of the TARP is that extraordinary government programs can 
benefit from, and indeed may require, extraordinary oversight. This lesson remains relevant in 
the context of the government’s extraordinary actions in the 2008 financial crisis: the public will 
continue to benefit from intensive, coordinated efforts by public and private organizations to 
oversee Treasury, the FDIC, the Federal Reserve, and other government actors. Careful, 
skeptical review of the government’s actions and their consequences - even when this review is 
uncomfortable - is an indispensable step toward preserving the public trust and ensuring the 
effective use of taxpayer money. 
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Annex I: Federal Financial Stability Efforts 


Beginning in its April 2009 report, the Panel broadly classified the resources that the 
federal government has devoted to stabilizing the economy in the aftermath of the financial crisis 
through myriad programs and initiatives such as outlays, loans, or guarantees. The Panel 
calculates the total current value of these Treasury, FDIC, and Federal Reserve resources to be 
approximately $1.9 trillion. However, this would translate into the ultimate “cost” of the 
stabilization effort only if: (1) assets do not appreciate; (2) no dividends are received, no 
warrants are exercised, and no TARP funds are repaid; (3) all loans default and are written off; 
and (4) all guarantees are exercised and subsequently written off. The $1.9 trillion total current 
value does not include Treasury’s exposure to Fannie Mae and Freddie Mac, which the Panel 
consistently has treated as a separate issue. It also excludes efforts by the Federal Reserve that 
are primarily monetary policy initiatives, rather than financial stability efforts. These efforts are 
discussed separately below. 

With respect to the FDIC and Federal Reserve programs, the risk of loss varies 
significantly across the programs considered here, as do the mechanisms providing protection for 
the taxpayer against such risk. As discussed in the Panel’s November 2009 report, the FDIC 
assesses a premium of up to 100 basis points, or 1 percentage point, on TLGP debt guarantees.*®'* 
In contrast, the Federal Reserve’s liquidity programs, classified here as loans under “Other 
Federal Reserve Credit Expansion,” are generally available only to borrowers with good credit, 
and the loans are over-collateralized and with recourse to other assets of the borrower. If the 
assets securing a Federal Reserve loan realize a decline in value greater than the “haircut,” the 
Federal Reserve is able to demand more collateral from the borrower. Similarly, should a 
borrower default on a recourse loan, the Federal Reserve can turn to the borrower’s other assets 
to make the Federal Reserve whole. In this way, the risk to the taxpayer on recourse loans only 
materializes if the borrower enters bankruptcy. 


2009 November Oversight Report, supra note 60, at 36. 
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Figure 34: Federal Government Financial Stebiiity Efforts (as of March 8, 2011) 


1’romain 

fhilhonK' o-*'d&llars) 

Treasury 

(TARP) 

Federal 

Kescr^'c 

rnic 

Total 


$213.2 

S3 ■■■ ■■ 



(j}if !-.-\ ' 






. ,22.4 





' -4.3 




AIG" 

60.9 

24.8 

0 

S.S.- 

Outlays 

'"60.9 

"“0 

0 

60.9 

Loam 

i 0 

"'24.8 

0 

24.8 

Guarantees 

0 

0 

0 

0 





















B;jnU of \mcnc'i 

0 


0 

0 

Outlays ' ' '''''■''-’■''■’■■■'--■-'^■■'-yLC^^^^ 

;:.j;::'- ;;r : .-;|«0 

■ . 0 

0"'" 

■:■■■'.;■■■■■■■■■ O' 

Loans 

■■"t-;-;:-: '0 

£i 

-.' 0;- 

0 

G-uarantees-y-.:---,:., 


0 

0 f.'. 

v'"?-"'.::;4:::0.:: 

C jpiliil I’urchasc Progrom (Other) - ' 




30.8 





30.8 










liiiliii 

( sipitiil \'''>istiuic(. rini>r:ini 

N \ 

i) 

u 

\ \ 

iiiilsiiiiiliiiHi^^^B^^S 

•4.3 

ISO 

HiSilSiil 

20.2 

iSiwiiiSiitiiiSiii^^s^^^^^H. 



a*ii*iiiiilt 

0 

Loans V 



liiiiiiiiilli 

15 9 




iiiiipiliilii 

,-. . '4.3 ; 




PPIP (Loans)' 

iHlaiB«ilBMli 

0 


0 

Outlays ‘■.;i 4 ;;;;;;;;i 

i-psSsSO: 



O;.' 


llgilsiKo:' 



■""'V, -'-l-O:; 

Guarantees ' " V''^' 


0 





...i^ 













fflBK 




0 

Miakiii^ Home Affordable Program/ 

4S.6 

0 

■■■■■■■ 0 ":■■ 

15 fi 

l incclosufC Mitigation 

Outlays 

!; - •'“45.6 

0 

0 

45.6 

Loam 

0 

0 

0 , 

0 

Guarantees 

■ 0 

■ 0 

■■■■"■., Oi" 

0 



} '■ 



















193 





229 


Automotive Supplier Support Program 

0 

0 

0 

0 

Outlays 

0 

0 

0 

0 

Loans 

h»o 

0 

0 

0 

Guarantees -.i."- 

0 

0 

0 

0 

SK\ 7(a) Securities l*urchase 

''■■U37 

0 


0..f 

1 tielhn s 

0.31 

0 


0.37 

Loans 




0 

(•.y. irantees 




0 

( iininiiiiiil) Dewlopinoiit ( .ipiial Initiaihe 

'■ 0.57 

0 

0 

0.5' 

Outlays [ 

0 

0 

0 

0 

Loans 

0.57 

0 

0 

0.57 


(riinr/mti^Ki i: fl fl n ft 



See endnote references in Annex III: Endnotes 

Treasury’s Exposure to Fannie Mae and Freddie Mac 

In July 2008, the Federal Reserve and Treasury began to provide increased credit support 
to Fannie Mae and Freddie Mac. On September 7, 2008, the FHFA, using authority it had been 
provided through the Housing and Economic Recovery Act of 2008, placed Fannie Mae and 
Freddie Mac in conservatorship, thereby explicitly guaranteeing the $5.2 trillion in debt and 
MBS guaranteed by the GSEs in 2008.^*^ As part of this action, Treasury initiated agreements to 
recapitalize the GSEs, and additionally established two programs to aid them: the Government 
Sponsored Enterprises’ Mortgage Backed Securities Purchase Program (GSE MBS Purchase 
Program) and the GSE Credit Facility. 


Fannie Mae had $3.0 trillion of guaranteed debt on its books in 2008, and had $3.1 trillion in 2010. 
Freddie Mac had $2.2 trillion of MBS on its books in 2008 and had $2.2 trillion in 2010. Federal National Mortgage 
Association, Form lO-K for the Fiscal Year Ended December 31, 2010, at 74 (Feb. 24, 2011) (online at 
www.sec.gOv/Archives/edgar/data/310522/000095012311017972Av81665el0vk.htm); Federal Home Loan 
Mortgage Corporation, Form 10~K for the Fiscal Year Ended December 31, 2010, at 81 (Feb. 24, 201 1) (online at 
www.sec.gOv/Archives/edgar/data/1026214/000102621411000005/f71542eI0vk.htm). 
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Under the GSE MBS Purchase Program, Treasury purchased approximately $225 billion 
in GSE MBS by the time its authority expired.*** As of February 201 1, there was approximately 
$136.3 billion in MBS still outstanding under this program.**’ No loans were needed or issued 
under the GSE Credit Facility. 

On May 6, 2009, Treasury doubled its recapitalization (stock purchase) commitment to 
each enterprise. In December 2009, Treasury announced amendments to the Senior Preferred 
stock purchase agreements that removed any limits on such stock purchases of each GSE through 
the end of 2012. As of the end of fiscal year 2010, Treasury held $52.6 billion in preferred 
stock, a number that was predicted to fall to $47.5 billion in fiscal year 201 1 .*** 

Other Federal Reserve Actions 

On November 3, 2010, the FOMC announced that it had directed FRBNY to begin 
purchasing $600 billion in longer-term Treasury securities. In addition, FRBNY will reinvest 
$250 billion to $300 billion in principal payments from agency debt and agency MBS in 
Treasury securities.**’ The additional purchases and reinvestments will be conducted through 
the end of the second quarter of 201 1, meaning the pace of purchases will be approximately $110 
billion per month. In order to facilitate these purchases, FRBNY will temporarily lift its System 
Open Market Account per-issue limit, which prohibits the Federal Reserve’s holdings of an 
individual security from surpassing 35 percent of the outstanding amount.*’® As of March 9, 
2011, the Federal Reserve held $1.27 trillion in Treasury securities.*” 


U.S. Department of the Treasury, FY20lt Budget in Brief, at 138 (Feb. 2010) (online at 
www.treasury.gov/about/budget-performance/bu(iget-in-briefiDocuments/FY%20201 l%20BlB%20(2).pdf). 

U.S. Department of the Treasury, MBS Purchase Program: Portfoiio by Month (online at 
www.treasury.gov/resource-center/data-chart-center/Pages/mbs-purchase-program.aspx) (accessed Mar. 1 1, 201 1). 
Treasury has received S80.7 billion in principal repayments and $16.2 billion in interest payments from these 
securities. See U.S. Department of the Treasury, MBS Purchase Program Principal and Interest Received (online at 
www.treasury.gov/resoutce-center/data-chart-center/Pages/mbs-purchase-prograra.aspx) (accessed Mar. 1 1, 201 1). 

U.S. Department of the Treasury, Housing Government Sponsored Enterprise Programs: Program 
Summary by Budget Activity (Feb. 14, 201 1) (online at www.treasury.gov/about/budget-performance/budget-in- 
brief?Documents/FY2012_GSE_508.pdf). 

On August 10, 2010, the Federal Reserve began reinvesting principal payments on agency debt and 
agency MBS holdings in longer-term Treasury securities in order to keep the amount of their securities holdings in 
their System Open Market Account portfolio at their then-current level. Board of Governors of the Federal Reserve 
System, FOMC Statement (Aug. 10, 2010) (online at 
www.federalreserve.gOv/newsevents/press/monetary/20100810a.htm). 

Federal Reserve Bank of New York, FAQs: Purchases of Longer-term Treasury Securities (Nov. 3, 
2010) (online at www.newyorkfed.org/markets/lttreas_faq.html). 

March 201 1 Fed Statistical Release H.4. 1, s»pro note 458. 
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Annex 11: Additional CPP Data 


The CPP is discussed at length in Section II.A above. This annex provides additional 
data about the current state of the CPP. Figure 35 shows the number of CPP recipients that have 
missed dividend payments to Treasury by bank size, type of dividend owed, and number of 
payments missed. 


Figure 35: CPP Missed Dividend Payments (as of February 28, 2011)^^^ 
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Figure 36 identifies CPP recipients to whose board meetings Treasury currently sends an 
observer, as a result of multiple missed dividend payments. 


™ Additionally, two banks in the CDCl program have missed one payment and one has missed two 
payments, as ofFebruary 2S, 2011. All three banks have less than $1 billion in assets. Treasury’s Dividends & 
Interest Report, siipra note 1 56. Data on total bank assets compiled using SNL Financial data service (accessed 
Mar. 11,2011). 
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Figure 36: Institutions Where Treasury Observers Now Attend Board Meetings*’^ 


1 

Institution 

CPP 

Investment 

Amount 

Non-Current 

Dividends/ 

Interest 

No. of 
Missed 
Paymenls 

Anchor BanCorp Wisconsin, Inc. 

$118,000,000 

$1 1,229,167 

8 i 

Blue Valley Ban Corp 

21,750,000 

2,175,000 

8 1 

Cascade Financial Corporation 

38,970,000 

2,922,750 

6 ! 

Central Pacific Financial Corp.^^"^ 

135,000.000 

N/A 

0 

Centrue Financial Corporation 

32,668,000 

2,858,450 

7 ; 

1 Citizens Bancorp 

10,400,000 

991,900 

7 1 

Citizens Commerce Bancshares, Inc, 

6,300,000 

515,025 

6 

i Dickinson Financial Corporation II 

146,053,000 

13,929,860 

7 ! 

FC Holdinp, Inc 

21,042,000 

1,720,170 

6 

First BanCorp (PR)^^^ 

400,000,000 

12.077,176 

3 

First Banks, Inc. 

295,400,000 

. 28,173,775 

7 

i Grand Mountain Bancshares, Inc. 

3,076,000 

286,885 

7 1 

! Heritage Commerce Gorp 

40,000,000 

3,000,000 

6 

i Idaho Bancorp 

6,900,000 

658,088 

7 

Integra Bank Corporation 

83,586,000 

6,268.950 

6 

1 Northern States Financial Corporation 

17,211,000 

1,290,825 

6 

1 Pacific Capital Bancorp^'* si 

180,634,000 


0, 

1 Pacific City Financial Corporation 

16,200,000 

1,545,075 

7 

Pathway Bancorp i; 

3,727,000 

304,635 

6 

Premierwest Bancorp 

41,400,000 

3,105,000 

6 

Ridgestone Financial Services, Inc. 

10,900,000 

891,075 

:6'. 

Rogers Bancshares, Inc. 

25,000,000 

2,043,750 

6 

Royal Bancdiates of Pennsylvania, Inc. ' 

, 30,407,000 

2,660,613 


Seacoast Banking Corporation of Florida 
Syringa Bancorp ' - '■ 

50,000,000 

5,000,000 

8 

■ 8,000,000 

654,000 



Treasury’s Dividends & Interest Report, swpranote 156. 

On February 18, 2011, Treasury completed the exchange of its $135,000,000 of Preferred Stock 
{including accrued and unpaid dividends thereon) in Central Pacific Financial Corp, for 5,620,1 17 shares of 
common stock, pursuant to an exchange agreement dated February 17, 2011. Treasury’s Dividends & Interest 
Report, supra note 156. 

On July 20, 2010, Treasury completed the exchange of its $400,000,000 of Preferred Stock in Pint 
BanCorp for $424,174,000 of Mandatorily Convertible Preferred Stock (MCP), which is equivalent to the initial 
investment amount of $400,000,000, plus $24,174,000 of capitalized previously accrued and unpaid dividends. 
Subject to the fulfillment by First BanCorp of certain conditions, including those related to its capital plan, the MCP 
may be converted to common stock. Since that point, two additional dividend payments have been missed. 
Treasury’s Dividends & Interest Report, supra note 156. 

On August 31, 2010, following the completion of the conditions related to Pacific Capital Bancorp’s 
capital plan. Treasury exchanged its $180,634,000 of Preferred Stock in Pacific Capital for $195,045,000 of 
Mandatorily Convertible Preferred Stock, which is equivalent to the initial investment amount of $180,634,000, plus 
$14,41 1,000 of capitalized previously accrued and unpaid dividends. On September 27, 2010, following the 
completion of the conversion conditions set forfii in the Certificate of Designations for the MCP, all of Treasury’s 
MCP was converted into 360,833,250 shares of common stock of Pacific Capital. No dividends have been missed 
since this point. Tre^ury’s Dividends & Interest Report, si^ra note 156. 
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Georgia Primary Bank 

1 4,500,000 

438,725 

7 1 

Lone Star Bank <■: 

3,072,000 

339,107 

8 

One Georgia Bank 

5,500,000 

530,391 

7 

OneUnited Bank 

12,063,000 

1,206,300 

8 

Premier Service Bank 

4,000,000 

378.472 

7 

United tnieriean Bank 

8.700.000 

941,715 

8 

Total 

51,772,459,000 

5108,136,877 
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Figure 37 details the losses to Treasury to date, both settled and unsettled, from the CPP. 
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Figure 38: Warrant Repurchases/Auctions for Financial Institutions that have fully Repaid 
CPP Funds (as of March 9, 2011) 


Institution 

Investment 

Date 

Warrant 

Repurchase 

Date 

Warrant 
Repurchase/ 
Sale Amount 

Panel’s Best 
Valuation 
Estimate at 
Disposition 
Date 

Price/ 

Estimate 

Ratio 

IRR 

Old National : 
Bancorp 

12/12/2008 

5/8/2009 


$2,150,000 

0.558 

9.3% 

Iberiabank 

Corporation 

12/5/2008 

5/20/2009 

1,200,000 

2,010,000 

0.597 

9.4% 

FireBnwit 

Corporrfon 

1/9/2009 

s/27/2009 

5,025,000 

4,260,000 

1.180 

20.3% 

Sun Bancorp, Inc. 

1/9/2009 

5/27/2009 

2,100,000 

5,580,000 

0.376 

15.3% 

Independent Bank 
Corp. 

1/9/2009 

5/27/2009 

■ 

2,200,000 

3,870,000 

0.568 

15.6% 

Alliance Financial 
Corporation 

12/19/2008 

6/17/2009 

900,000 

1,580,000 

0.570 

13.8% 

First Niagara 
Financial Croup 

11/21/2008 

6/24/2009 

2,700,000 

3,050,000 

0 885 

8.0% 

Berkshire Hills 
Bancorp, Inc. 

12/19/2008 

6/24/2009 

1,040,000 

1,620,000 

0.642 

11.3% 

SaMrset Hills 
Bancorp 

1/16/2009 ■ 

6/24/2009 


\ 580,000 

0.474 

166% 

SCBT Financial 
Corporation 

1/16/2009 

6/24/2009 

1,400,000 

2,290,000 

0.611 

11.7% 

MFltencialCorp. 

11 / 21/2008 

6/30/2009 

• * -"% •650,000 

1,240,000 

0.524 

10.1% 

Sta^ Street 

10/28/2008 

7/8/2009 

60,000,000 

54,200,000 

1.107 

9.9% 

Us&Biiiiorp 

11/14/2008 

msmm: - 

139,000,000 

135,100,000 

1.029 

8.7% 

The Goldman 

Sachs Group, Inc. 

10/28/2008 

7/22/2009 

1,100,000,000 

1,128,400,000 

0.975 

22.8% 

ttS£T€t»<p. ' 

11/14/2068 

ittmm • 

67.010,402 

' 68,200,000 

0.983 

8.7% 

Amwican Express 
Company 

Bank of New York 
MdionCptp 

1/9/2009 

7/29/2009 

340,000,000 

391,200,000 

0.869 

29.5% 

10/28/2008 


136,000,000 

155,700,000 

0.873 

12.3% 

Morgan Stanley 

10/28/2008 

8/12/2009 

o’so.ooo.ooo 

1,039,800,000 

0.914 

20.2% 

Nwfeem Trust 
Oaporation 

/n/i4^(«»- 

8/26/2009 

87,000,000 

89,800,000 

0.969 

14.5% 

Old Line 

Bancshares Iik. 

12/5/2008 

9/2/2009 

225,000 

500,000 

0.450 

10.4% 

Bancorp Rhode 
bland, fiB.y 

ia'!9.'2008 

9/30/2009 

1,400,000 

1,400,000 

1.000 

12.6% 

Centerstate Banks 
of Florida Inc. 

11/21/2008 

10/28/2009 

212,000 

220,000 

0.964 

5.9% 

Manhattan Bancon^ 

12/5/2008 

.10/14^^ 

•'•634®* 

140,000 

0.453 

9.8% 

CVB Financial 

Corp 

12/5/2008 

10/28/2009 

1,307,000 

3,522,198 

0.371 

6.4% 
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Bmkoffte 

12/12/2008 

U/24/2M9 

2,650,000 

3,500.000 

, 0.757 

9.0% 

Ozarks 







Capital One 
Financial 

! 1/14/2008 

12/3/2009 

148,731,030 

232,000,000 

0.641 

12.0% 

JPMofgan Chase 
& Co. 

10/28/2008 

12/10/2009 

950318,243 

1,006,587,697 

0.944 

10.9% 

CIT Group Inc, 

12/31/2008 

_ 

- 

562,541 


(97.2)% 

TCF Fmancial 

1/16/2009 

12/16/2009 

9,599,964 

11,825,830 

■ 0.812 

11.0% 

Corp 


. ' , 





LSB Corporation 

12/12/2008 

12/16/2009 

560,000 

535,202 

1.046 

9.0% 

Wairwri^rt Bank 

12/19/2008 

12/16/2009 

568,700 

1,071,494 

0.531 

7.8% 

& Trust Company 







Wesbanco Bank, 
Inc. 

12/5/2008 

i2/23/2009 

950,000 

2,387,617 

0.398 

6.7% 

Union First Market 
Bankshares 

12/19/2008 

12/23/2009 

450,000 

^ 1,130,418 

0.398 

5,8% 

Corporation (Union 
Bankshares 




, 




O^pc^on) 

Trustmark 

Corporation 

11/21/2008 

12/30/2009 

10,000,006 

11,573,699 

■ 

0,864 

9.4% 

Flushing Financial 

12/19/2008 ( 

\7JW7m 

900,000 

; 2,861,919 

0314 

6.5% 

Corpotalion 



^ ,,, . 




OceanFirst Finan- 

1/16/2009 

2/3/2010 

430,797 

279,359 

1.542 

6.2% 

cial Corporation 

Monarch 

12/19/2008 

2/10/2010 

260,000 

. 623,434 

0.417 

6,7% 

Financial 







Holdings, Inc. 

j: 




k ( 

Bank of 

10/28/2008”^ 

3/3/2010 

1,566,210,714 

1,006,416,684 

1.533 

6.5% 

America^’* 

1/9/2009™ 

1/14/2009“' 






Washington Fed- 
eral hKk/Washing- 

11/14/2008 

3/9/2010 

IS^S^v 

10,166,404 

1537 

18.6% 

tenTadenil 







Siblings & toan 




• ' 

' i. 


Signature Bank 

12/12/2008 

3/10/2010 

11,320,751 

11,458,577 

0.988 

32.4% 

Texas Capital 

'1/I&7009 

3/11/2010 

6,709,061 

f ' 8,316,604 

0.807 

30.1% 

Bancsharra, Inc. 


. «9' 





Umpqua Holdings 

Corp- 

11/14/2008 

3/31/2010 

4,500,000 

5,162,400 

0.872 

6.6% 


Calculation of the IRR for Bank of America does not include fees received by Treasury as part of an 
agreement to terminate that bank’s p^icipation under the AGP. TARP Monthly 105(a) Report - December 2010, 
supra note 241, at A-3. 

Investment date for Bank of America in the CPP. 

Investment date for Merrill Lynch in the CPP. 

Investment date for B^k of America in the TIP. 
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Cixy National 
(’oq'oratlon 

1I/2I/2U08 

4/7/SOlO 


24,376.448 

0.759 

8.5% 

First Litchfield 

Financial 

Corporation 

12/12/2008 

4/7/2010 

1,488,046 

1,863,158 

0.799 

15.9% 

PNC Financial 
Services Group 

Inc. 

12/31/2008 

4'29/2010 

324,195,6*5 

346,800,388 

0.935 

8.7% 

Comerica Inc. 

1 1/14/2008 

5/4/2010 

183,673,472 

276,426,071 

0.664 

10.8% 

Valley National 

11/14/2008 - 

5/18/2010 

5,571,592 

5,955,884 

0.935 

■' 8.3% 

Bancorp 



- , ' J 




Wells Fargo Bank 

10/28/2008 

5/20/2010 

849,014,998 

1,064,247,725 

0.798 

7.8% 

First Financial 

12/23/2008 

6/2/2010 

3,116,284 

3,051,431 

1.021 

8.2% 

Bancorp 







Sterling 

Bancshares, Inc./ 
Sterling Bank 

12/12/2008 

6/9/2010 

3,007,891 

5,287,665 

0.569 

10.8% 

SVB Fiaanciai 
Group 

12/12/2008 

6/16/2010 , 

6,820,000 

7,884,633 

0.865 

7.7% 

Discover 

Financial Services 

3/13/2009 

7/7/2010 

172,000,000 

166,182,652 

1.035 

17.1% 


1/16/2009 


2sa,m 

$l»,Sll 

0.482 

6 2% 

Banesbans 


V.' . 





Citizens & 

Northern 

Corporation 

Columbia 

1/16/2009 

9/1/2010 

400,000 

468,164 

0.854 

5.9% 

11/21/2008 

Wl'/2010 - 

3,391,647 

3,291.320 

1 003 


Hartford Financial 
Services Group, 

Inc. 

6/26/2009 

9/21/2010 

713,687,430 

472,221,996 

1.511 

30.3% 

EibieebiNittkmal 
C(»poration . 

7/10/2009 

9/16/2010 

216,620,887 

181,431,183 

i;194 

27.1% 

Fulton Financial 
Corporation 

12/23/2008 

9/8/2010 

10,800,000 

15,616,013 

0.692 

6.7% 

The Banc<»p, tec./ 
The Bancorp ^ 
Bank 

12/12/2008 

9/8/2010 



m 

7 

South Financial 
Group, Inc./ 
Carolina First 

Bank 

12/5/2008 

9/30/2010 

400,000 

1,164,486 

0.343 

(34.2)% 

nos Financial 
Corp/TIBBank ' 

12'S'2O0« 

9/9^0 

40,000 

235,757 

0.170 

(38.0)% 

Central Jersey 
Bancorp 

12/23/2008 

12/1/2010 

319,659 

1,554,457 

0.206 

6.3% 

Huntin^on 

Bancshares 

11/14/2008 

1/19/2011 

49,100,000 

45,180,929 

1.087 

6.4% 
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First PacTmst 

11/21/2008 

1/5/201! 

1,033,227 

1,750,518 

0.590 

■ 7.3% 

Bancorp, Inc. 

East West ; 

12/5/2008 

1/26/2011 

14,500,009 

32,726,663 

0443 

70% 



■ 





Susquehanna 

12/12/2008 

1/19/201 i 

5,269,179 

14,708,81 1 

0.358 

6.2% 

Baneshares, Inc 
Ciligroup*’’'' 

12^1/300*“* 


345.O08.rT 

136,161.499 

1.799 

13 4% 

Boston Private 

11/21/2008 

2/1/2011 

6,352,500 

10,150,607 

0.626 

7.4% 

Financial 

Holdings, Inc. 
Sandy Spring 

wmm 

2/23/201 1'- 

4,450,060 

— 4,452,306 

0.999 

7.3% 

Bancorp, fric. 
Wintrust Financial 

12/19/2008 

2/8/2011 

25,694,061 

30,185,219 

0.860 

9.6% 

Corporation 

Wa^nglon 

1/162009 

3/2Q011 

1,625,000 

3,792,179 

0.429 

7.8% 

Banking 

Company 






* ^ 

Cadence Financial 

1/9/2009 

3/4/2011 

- 

881,230 

- 

(2.2)% 

Corporation 

First Horizon 

n/14/2008 

3/9/2011 

79,700,000 

43.38'’.200 

imt 

8.9"-. 

Natkmal 

Cotporefion 

1st Source 

1/13/2009 

.C'/ 

3/9/2011 

3,750,000 

4,494,175 

0.834 

6.5% 

Corporation 



n389.4M.«a 

$8^29^69.048 

1.031 

10/0% 


Figure 39 shows the Panel’s estimates of the value of Treasury’s current holdings of 
warrants in CPP recipients as well as in AIG. 


Calculations for the IRR of Citigroup do not include dividends or warrant proceeds earned from die 
Asset Guarantee Program (AGP). This IRR also does not incorporate proceeds received from Treasury’s sale of 
Citigroup’s mist preferred securities, given as a premium for Treasury’s guarantee under the AGP. It is importont to 
note that subject to the AGP termination agreement with Citigroup, Treasury could receive S800 million in trust 
preferred securities held by the FDIC upon the company’s exit from the FDIC’s TLGP. As of March 11, 201 1, the 
company and its subsidiaries had $58.2 billion In long-term debt outstanding, which is guaranteed under the TLGP. 
Treasury Transactions Report, supra note 36, at 20. Data on Citi^up debt guaranteed by the TLGP accessed 
dirough SNL FinanciaI(Mar. 1 1, 201 1). 

Investment date for Citigroup in the CPP. 

^ Investment date for Citigroup in the TIP. 
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Figure 39: Valuation of Current Holdings of Warrants (as of March 3, 2011) 


Financial Institutions with 
Warrants Outstanding 

Warrant Valuation {millions of dollars) 

Low 

Estimate 

High 

Estimate 

Best 

Estimate 

SunTrust Banks, Inc. 

Regions Financial Corporation 

Fifth Third Bancorp 

KeyCorp 

AIG 

All Other Banks 

Total % 

$44.75 

13.62 

134.47 

34.51 

247,75 

554.97 

$1,030.07 

$305.37 

203.30 

■427.64 

179,69 

1,708.06 

1,371.69 

$4,195.74 

$128.99 

111.40 

189.77 

87.17 

787.49 

964.56 

$2,269.38 
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Annex III: Endnotes 


' U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for Period Ending 
March 8, 2011 (Mar. 10, 201 1) (online at www.treasury.gov/initiatives/fmancial-stability/briefing- 
room/reports/tarp-transactions/DocumentsTARPTransactions/3-10- 
1 1%20Transactions%20Report%20as%20of%203-8-l 1 .pdf). 

" Figures represent TLGP debt outetending at the end of the month for which the amount of debt 
outstanding reached its peak. BB&T Financial, Capita) One Financial, and Fifth Third Bancorp did not issue debt 
guaranteed under the TLGP. Data provided by FDIC staff (Feb. 25, 2011). 

For further discussion on the FDIC's loss exposure to Bank of America and Citigroup under the AGP, see 
Section II.B.l. 

''' Figures represent the outstanding loan amount at the end of the month for which the amount loaned to 
each company reached its peak, and include loans to companies that were acquired by a SCAP bank. Data provided 
by Federal Reserve staff (Mar. 4, 2011). For more information on the credit imd liquidity programs, see Board of 
Governors of the Federal Reserve System, Regulatory Reform - Usage of Federal Reserve Credit and Liquidity 
Facilities (online at www.federalreserve.gov/newsevents/reform_transaction.htm) (accessed Mar. 14, 201 1). 

Does not include the Asset-Backed Commercial Paper Money Market Mutual Fund Liquidity Facility 
(AMLF). Under the AMLF, the Federal Reserve provided loans to banks, which served as conduits to purchase 
asset-backed commercial paper from money market mutual funds. At its height, the facility had $146 billion in 
outstanding loans to participating banks. Although the data released by the Federal Reserve in December 2010 
indicate ihat some of the SCAP banks acted as sponsors for money market mutual funds, It is difficult to detennine 
the extent to which these banks were the ultimate beneficiaries of this facility. As a result, loans extended under the 
AMLF are not included in this table. 

For discussion on the Federal Reserve’s loss exposure to Bank of America and Citigroup under the AGP, 
jee Section 11. B.l. 

" Under the TSLF, the Federal Reserve loaned Treasury securities in exchange for eligible collateral rather 
than extending credit. Figures represent the par value of Treasury securities loaned to participating institutions. See 
Board of Governors of the Federal Reserve System, Regulatory Reform -Term Securities Lending Facility (TSLF) 
and TSLF Options Program (TOP) (online at www.federaireserve.gov/newsevents/reform_tslf.htm) (accessed Mar. 
11,2011). 

JPMorgan Chase did not have any outstanding loans from the Primary Dealer Credit Facility at month 
end. However, the company’s maximum amount drawn from the facility was $3 billion in September 2008. Data 
provided by Federal Reserve staff (Mar. 4, 20 1 1 ). 

MetLife was not a TARP recipient. 

Figures affected by rounding. Unless otherwise noted, data in this table arc from the following sources; 
U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for Period Ending March 8, 
2011 (Mar. 10, 201 1) (online at www.treasury.gov/initiatives/financial-stability/briefing-room/reports/tarp- 
traiisactions/DocumentsTARPTransactions/3-10-U%20Transiw:tions%20Report%20as%20of%203-8-ll.pdf); U.S. 
Department of the Treasury, Daily TARP Update (Mar. 10, 201 1) (online at www.treasury.gov/initiatives/fmancial- 
stability/briefing-room/reports/tarp-daily-summary- 

report/TARP%20Cash%20Summary/Daily%20TARP%20Update%20-%2003 . 1 0.20 1 1 .pdf). 

* Unless otherwise noted, fibres reference the adjusted TARP commitments following the enactment of 
the Dodd-Frank Act. The automotive sector programs (AIFP and ASSP) as well as the housing progr^s (HAMP, 
HHF, FHA Short Refi) have been broken out in the above table in order to provide more detail. U.S. Department of 
the Treasury, Troubled Assets Relief Program (TARP) Monthly 105(a) Report — July 2010, at 5 (July 2010) (online 
at www.treasury.gov/initiatives/fmancial-stabilityforiefing- 
room/reports/1 05/Documents 1 05/July%2020 1 0%201 05(a)%20Report_Final .pdf). 
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Treasuiy wil! not make additlonai purchases pmuant to the expiration of its purchasing authority under 
EESA. Any funds still accounted for as available were committed to programs prior to the expiration of Treasury’s 
purchasing authority. U.S. Department of the Treasury, Troubled Asset Relief Program: Two-Year Retrospective, at 
43 (Oct. 2010) (online at www.treasury.gov/initiatives/financlal-stability/briefing- 

room/reports/agency_reports/Documents/TARP%20Tw)%20Year%20Retrospective__10%2005%2010_transmittal% 

201etter.pdf). 

The total CPP repayment figure includes the principal repayment from the sale of Citigroup common 
stock as well as amounts repaid by institutions that exchanged their CPP investments for investments under the 
CIXI. See U.S. Department of the Treasuiy, Troubled Asset Relief Program Transactions Report for Period 
Ending March 8, 20//,at2, 7, 13-15 (Mar. 10, 201 1) (online at www.treasury.gov/initiatives/financial- 
stabillty/briefing-room/repoits/tarp-transactions/DocumentsTARPTransactlons/3-10- 
1 l%20Transactions%20Report%20as%20of%203-8-l 1 .pdf): U.S. Department of the Treasury, Troubled Asset 
Relief Program: Two-Year Retrospective, at 25 (Oct. 2010) (online at www.treasury.gov/press- 
center/news/Documents/T ARP%20Two%20Year%20Retrospective_10%2005%2010_transmittal%201etter.pdf); 
U.S. Department of the Treasury, Treasury Commences Plan to Sell Citigroup Common Stock (Apr. 26, 2010) 
(online at www.treasury.gov/press-center/press-releases/Pages/tg660.aspx). 

In the TARP Transactions Report, Treasury has classified the entirety of investments it made in two 
institutions, CIT Group ($2.3 billion) and Pacific Coast National Bancorp ($4.1 million), as losses. In addition, 
Treasury sold its preferred ownership interests, along with warrants, in South Financial Group, Inc., TIB Financial 
Corp., the Bank of Currituck, Treaty Oak Bancorp, and Cadence Financial Corp. to non-TARP participating 
institutions. These shares were sold at prices below the value of the initial CPP investment, and represent losses of 
$252.7 million. Therefore, Treasury’s net current CPP investment is $30.8 billion due to the $2.6 billion in losses 
thus fm". See U.S. Depiutment of the Treasury, Troubled Asset Relief Program Transactions Report for the Period 
Ending March 8, 2011. at 1-14 (Mar. 10, 2011) (online at www.treasury.gov/initiatives/financial-stability/briefing- 
room/reports/tarp-U-ansactions/DocumcntsTARPTransactions/3-10- 
1 1%20Transactions%20ReportVo20as%20ofyo203-8-l 1 .pdf). 

The $5.0 billion AGP guarantee for Citigroup was unused since Treasury was not required to make wiy 
guarantee payments during the life of the program. U.S. Department of the Treasury, Troubled Asset Relief 
Program: Two-Year Retrospective, at 3 1 (Oct. 2010) (online at www.treasury.gov/initiatives/fmancial- 
stability/briefing- 

room/reports/agency_reports/Documents/TARP%20Two%20Ycar%20Retrospect{ve_10%2005%20I0_transmittaI% 

20Ietter.pdf). 

Although this $5.0 billion is no longer exposed as part of the AGP, Treasury did not receive a repayment 
in the same sense as with other investments. Treasury did receive other income as consideration for the guarantee, 
which is not a repayment and is accounted for in Figure 32. See U.S. Department of the Treasury, Troubled Asset 
Relief Program Transactions Report for the Period Endit^ March 8, 2011, at 20 (Mar. 10, 201 1) (online at 
www.treasury.gov/initiatlvcs/finwicial-stability/bricfing-room/rcports/tarp- 

transactions/DocumentsTARPT ransactions/3 - 1 0-11 %20Transactions%20Rcport%20as%20of%203 -8- 1 1 .pdf)- 

^ AIG completely utilized the $40 billion diat was made available on November 25, 2008, in exchange for 
the company’s preferred stock, U.S. Department of the Treasury, Troubled Asset Relief Program Transactions 
Report for the Period Ending March 8, 2011 (Mar. 10, 2011) (online at www.treasury.gov/initiatives/financial- 
stability/briefing-room/reports/tarp-transactions/DocumcntsTARPTransactions/3-10- 

1 !%20Transactions%20Report®/o20as®/o20oP/o203-8-1 1 .pdf)- It has also drawn down the entirety of the $30 billion 
made available on April 17, 2009. Of this $30 billion investment, $165 million was a reduction of available funds 
used for retention payments and the remainder was exchanged or used in the execution of AlG’s recapitalization 
plan. In total $29.8 billion was drawn by AIG. The $7.5 billion that was outstanding under the facility at the time 
AIG executed its recapitalization plan was converted to 167.6 million shares of AIG common stock. Upon the 
closing of the recapitalization plan, $16.9 billion of the funds drawn-down by AIG from the Series F TARP 
investment was exchanged for a corresponding liquidation preference of preferred stock in the AIA Aurora LLC, 
$3.4 billion was exchanged for junior preferred stock interest in the ALICO Holdings LLC, and $2 billion wm 
designated as Series G preferred stock, which provides AIG with an equity capital facility they can draw on for 
general corporate purposes. This figure does not include $1.6 billion in w^cumulated but unpaid dividends owed by 
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AIG to Treasury due to the restructuring of Treasury’s investment fit>m cumulative preferred shares to non- 
cumuiative shares. Id. at 21 . For a full discussion of AIG’s recapitalization plan, see American International Group, 
Inc., Form 8-Kfor the Period Ending January 14, 2011 (Jan. 14, 2011) (online at 
www.sec.gOv/Archives/edgar/data/5272/00009501231100306I/y88987e8vk.htm). 

As of March 8, 2011, Treasury received $9.1 billion in proceeds from its preferred interests in AIG- 
related SPVs. The funds used by AIG to redeem these preferred shares came from AIG asset sales. On Febru^ 

14, 201 1, AIG paid Treasury $2.2 billion using funds from the sale of AIG Star Life Insurance Co., Ltd. and AIG 
Edison Life Insurance Company. On March 8, 201 1, Treasury received a further $6.9 billion pursuant to AIG’s 
sales of the MetLife equity units it acquired when it sold its subsidiary, ALICO, to MetLife. This fully closes 
Treasury’s stake in the ALICO SPV. Treasury’s remaining investment is comprised of $11.2 billion in AIA 
Preferred Units, 92 percent of AIG’s common stock, and $2.0 billion preferred stock credit facility for AIG’s benefit 
(available but undrawn). AIG is also still required to pay die remaining $1 10 million it owes stemming from the 
$165 million reduction to due Series F TARP investment. These funds were used to pay AIGFP retention bonuses 
and, as of March 8, 2011, $55 million had been repaid. American International Group, Inc., Form 8~K for the 
Period Ending February 8, 2011 (Feb, 9, 201 1) (online at 

www.sec.gov/Archives/edgar/dat^5272/0000950123110I0653/y89586e8vfc.htm); U.S. Department of the Treasury, 
Treasury: With $6. 9 Billion Repayment Today pom AIG, 70 Percent of TARP Disbursements Now Recovered (Mar. 
8, 201 1 ) (online at www.treasury.gov/press-center/press-releases/Pages/tgl 096.aspx); U.S. Department of the 
Treasury, Troubled Asset Relief Program Transactions Report for the Period Ending March 8, 2011 (Mar. 10, 2011) 
(online atvrww.treasury.gov/initiatives/financial-stability/briefing-room/reports/tarp- 
transactions/DocumentsTARPTransactions/3-lO-I l%20Transactions%20Report%20as%20of%203-8-ll.pdf); 
Treasury conversations with Panel staff (Mar. 1 1, 201 1). 

Treasury closed the program on September 30, 2010, after investing $570 million in 84 community 
development financial institutions. Including additional investments, $464 million of the CDCI program funds were 
provided to banks that previously received assistance under the TARP’s Capital Purchase Program. U.S. 

Department of the Treasury, Treasury Announces Special Financial Stabilization Initiative Investments of $570 
Million in 84 Community Development Financial Institutions in Underserved Areas (Sept. 30, 2010) (online at 
www.freasury.gov/press-center/press-releases/Pages/tg885.aspx); U.S. Department of the Treasury, Troubled Asset 
Relief Program Transactions Report for the Period Ending March 8. 2011. at 18-19 (Mar. 10, 2011) (online at 
www.treasury.gov/initiatives/financial-stability/briefing-room/reports/tarp- 

transactions/DocumentsTARPTransactions/3-10-Il%20Transactions%20Report%208S%20of®/o203-8-U.pdf). 

This figure includes $2,540,000,000 of repayment Treasury received from the sale of GMAC\AlIy 
Financial’s TruPs. U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the 
Period Ending March 8, 2011, at 18-19 (Mar. 10, 201 1) (online at www.freasury.gov/initiatives/fmancial- 
stability/briefing-room/reports/tarp-fransactions/DocumentsTARPTransactions/3-10- 
I l%20Transactions%20Report%20as%20of“/o203-8-1 1 .pdO- 

** On May 14, 2010, Treasury accepted a $1.9 billion settlement payment for its $3.5 billion loan to 
Chrysler Holding. The payment represented a $1.6 billion loss from the termination of the debt obligation. See U.S. 
Department of the Tre^ury, Chrysler Financial Parent Compare Repays $1. 9 Billion in Settlement of Original 
Chrysler Loan (May 17, 2010) (online at www.treasury.gov/press-center/press-releases/Pages/tg700.aspx); U.S. 
Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period Ending March 8, 
2011, at 18-19 (Mar. 10, 201 1) (online at www.freasury.gov/initiatives/financial-stability/briefmg-room/reports/tmp- 
transactions/DocumentsTARPTransactions/3-10-1 l%20Transactions%20Report%20as%20of%203-8-1 1 .pdf). 

Also, following die bankruptcy proceedings for Old Chrysler, which extinguished the $1.9 billion DIP loan 
provided to Old Chrysler, Treasury retained the right to recover the proceeds from the liquidation of specified 
collateral. Although Treasury does not expect a signifreant recovery from the liquidation proceeds, Treasury is not 
yet reporting this loan as a loss in the TARP Transactions Report. To date. Treasury has collected $48.1 million in 
proceeds from the sale of collateral. Treasury includes these proceeds as part of the $26.4 billion repaid under the 
AIFP. U.S. Department of the Treasury, Troubled Assets Relief Program Monthly 105(a) Report - September 2010 
(Oct. 12, 2010) (online at www.treasury.gov/initiatives/financial-stability/briefing- 

room/reporte/1 05/Documents 105/September%20105(a)%20report_FINAL.pdf); Treasury conversations with Panel 
staff (Aug. 19, 2010 ^d Nov. 29, 2010); U.S. Department of the Treasury, Troubled Asset Relief Program 
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Transactions Report for the Period Ending March 8, 20J1, at 18 (Mar. 10, 2011) (online at 
www.treasury.gov/initiatives/financial-stebility/briefing-room/reports/tarp- 

transactions/DocumentsTARPTransactions/3-I0-ll%20Trans^tions%20Report%20as%20of%203-8-n.pdf}. 

On April 5, 2010, Treasury terminated its commitment to lend to the GM special purpose vehicle (SPY) 
under the ASSP. On April 7, 2010, it terminated its commitment to lend to the Chrysler SPY. In total, Treasury 
received $413 million in repayments from loans provided by this program ($290 million from the GM SPY and 
$123 million from the Chrysler SPY). Further, Treasury received $101 million in proceeds from additional notes 
associated with this program. U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report 
for the Period Ending March 8, 2011, at 19 (Mw. 10, 201 1) (online at www.neasury.gov/initiatives/financial- 
stebility/briefing-room/reports/tarp-trmisactions/DocumcntsTARPTransactions/3-10- 
1 1 %20Transactions%20Report%20as%20of%203-8-I i .pdf). 

For the TALF, $1 of TARP funds was committed for every $10 of funds obligated by the Federal 
Reserve. The program was intended to be a $200 billion initiative, and the TARP was responsible for the first $20 
billion in loan-losses, if any were incurred. The loan was incrementally funded. When the program closed in June 
2010, a total of $43 billion in loans was outstanding under die TALF, and the TARP’s commitments constituted 
$4.3 billion. The Federal Reserve Board of Governors agreed that it was appropriate for Treasury to reduce TALF 
credit protection from the TARP to $4.3 billion. Board of Governors of the Federal Reserve System, Federal 
Reserve Announces Agreement with the Treasury Department Regarding a Reduction of Credit Protection Provided 
for the Term Asset-Backed Securities Loan Facility (TALF) (July 20, 20 1 0) (online at 
www.federaireserve.gOv/newsevents/press/monetery/20100720a.htm). 

As of March 9, 2011, Treasury had provided $107 million to TALF LLC. This total is net of accrued 
interest payable to Treasury. Board of Governors of the Federal Reserve System, Factors Affecting Reserve 
Balances (H.4.1) (Mar. 10, 2010) (online at www.federalrescrve.gov/releases/h41/201 10310/). 

As of December 31, 2010, the total value of securities held by the PPIP fund managers was $21.5 
billion. Non-agency residential mortgage-backed securities represented 81 percent of the total; commercial 
mortgage-backed securities represented the balance. U.S. Department of the Treasury, Legacy Securities Public- 
Private Investment Program, Program Update- Quarter E>ided December 31, 2010, at 5 (Jan. 24, 2011) (online at 
>vww.treasury.gov/initiatives/financial-stability/investment-programs/ppip/s-ppip/Documents/ppip- 12-10 
vFinal.pdf). 

This number is calculated as the sum of the disbui^ed equity and disbursed debt on the Daily Tarp 
Update. U.S. Department of the Treasury, Daily TARP Update (Mar. 10, 201 1 ) (online at 
www.treasury.gov/initiatives/financial-stebility/briefing-room/reports/tarp-daily-summary- 
report/TARP%20Cash%20Summary/Daily%20TARP%20Update%20-%2003.10.20n.pdf). 

As of March 2, 201 1, Treasury has received $713 million in capital repayments from two PPIP fund 
managers. U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period 
Ending March 8, 2011, at 24 (Mar. 10, 201 1) (online at www.treasury.gov/initiativcs/financial-stahtfity/briefing- 
room/reports/taip-transactions/DocumentsTARPTransactions/3-IO- 
i 1 %20Transactions%20Report%20as%20of%203-8-l I .pdf). 

As of March 2, 201 1, Treasury’s purchases under the SBA 7(a) Securities Purchase Program totaled 
$368.1 million. U.S. Depmlment of the Treasury, Troubled Asset Relief Program Transactions Report for the 
Period Ending March 8, 2011, at 23 (Mar. 10, 201 1) (online at www.treasury.gov/initiatives/financial- 
stability /briefing-room/repoits/tarp-transactions/DocuraentsTARPTransactions/3-10- 
1 l%20Transactions%20Report%20as%20of%203-8*l I.pdf). 

Treasury has received to date $12.2 million in principal repayments through this program. U.S. 
Department of the Treasury, Cumulative Dividends, Interest, and Distributions Report as of February 28, 2011 
(Mar. 10, 201 1) (online at www.treasury.gov/initiatives/finjmcial-stability/briefing-room/reports/dividends- 
interest/DocumentsDividendsInterest/February%20201 l%20Dividends%20Interest%20Report.pdf). 

As of March 10, 2011, $1.04 billion was disbursed under this program. U.S. Department of the 
Treasury, Daily TARP Update (Mar. 10, 201 1) (online at www.treasury.gov/initiatives/financial-stability/briefing- 
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room/reports/tarp-dai!y-summ^-report/TARP%20Cash%20Sunimary/Daiiy%20TARP?^0Update%20- 

%2003.i0.20n.pdf). 

On June 23, 20 1 0, $ 1 .5 billion was allocated to mortgage assistance through the Hardest Hit Fund 
(HHF). Another $600 million was approved on August 3, 2010. U.S. Department of the Treasury, Obama 
Administration Approves State Plans for $600 Million of 'Hardest Hit Fund' Foreclosure Prevention Assistance 
(Aug. 4, 2010) (online at www.treasury.gov/press-ccnter/press-releases/Pages/tg813.aspx). As part of its revisions 
to TARP allocations upon enactment of the Dodd-Frank Act, Treasury allocated an additional $2 billion in TARP 
funds to mortgage assistance for unemployed borrowere through the HHF. U.S. Department of the Treasury, 

Obama Administration Announces Additional Support for Targeted Foreclosure-Prevention Programs to Help 
Homeowners Struggling with Unemployment (Aug. 1 1, 2010) (online at www.treasury.gov/press-center/press- 
releases/Pages/tgl042.aspx). In October 2010, another $3.5 billion was allocked among the 18 states and the 
District of Columbia currently participating in HHF. The amount each state received during this round of funding is 
proportional to its population. U.S. Department of the Treasury, Troubled Asset Relief Program: Two Year 
Retrospective, at 72 (Oct. 2010) (online at www.treasury.gov/press- 

centerMews/Documents/TARP%20Two%20Year%20Retrospective_10%2005®/o2010_transm!ttal%20!etter.pdf). 

As of February 28, 201 1, $125.1 million has been disbursed to fourteen states and toe District of 
Columbia: Alabama ($8.0 million), Arizona ($6.3 million), California ($17.5 million), Florida ($10.5 million), 
Georgia ($8.5 million), Kentucky ($4.0 million), Michigan ($7.7 million), Nevada ($2.6 million). North Carolina 
($15.0 million), Ohio ($11.6 million), Oregon ($15.5 million), Rhode Island ($3.0 million), Souto Carolina ($7.5 
million), Tennessee ($6.3 million), and toe District of Columbia ($1.1 million). Data provided by Treasury (Feb. 28, 
2011 ). 

***" This figure represents the amount Treasury dtsbuned to fund toe advance purchase account of the 
Letter of Credit issued under the FHA Short Refinance Program. The $53.8 million in the FHA Short Refinance 
Program is broken down as follows: $50 million for a deposit into an advance purchase account as collateml to the 
initial $50 million Letter of Credit, $2.9 million for the closing and funding of the Letter of Credit, $I 15,000 in 
tiustee fees, $175,000 in claims processor fees, $11,500 for a letter of credit fee, and $663,472 for an unused 
commitment fee for the Letter of Credit. Data provided by Treasury (Feb. 28, 201 1 ). 

HAMP is not listed in this table because HAMP is a 100 percent subsidy program, and no profit is 

expected. 

U.S. Department of toe Treasury, Cumulative Dividends, Interest and Distributions Report as of 
February28, 2011 (Mar. 10, 2011) (online at www.treasury.gov/initiatives/financial-stability/briefing- 
room/reports/dividends- 

interest/DocumentsDividendsInlerest/February%20201 l%20Dividends%20Interest%20Report.pdf). 

U.S. Department of toe Treasury, Cumulative Dividends, Interest and Distributions Report as of 
February 28, 2011 (Mar. 10, 2011) (online at www.treasury.gov/initiatives/financial-stability/briefing- 
room/reports/dividends- 

interest/DocumentsDlvidendsInterest/February%20201 1%20Dividends%20Interest%20Report.pdf). 

U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period 
Ending March 8, 2011 (Mar. 10, 201 1) (online at www.treasury.gov/initiativcs/financial-stabllity/briefmg- 
room/reports/tarp-transactions/T3ocumcntsT ARPT ransactions/3- 1 0- 
1 l%20Transactions%20Report%20as%20oP/o203-8-n.pdf). 

In the TARP Transactions Report, Treasury cl^sified the investments it made in two institutions, CIT 
Group ($2.3 billion) and Pacific Coast National Bancorp ($4.1 million), as losses. Treasury has also sold its 
preferred ownership interests and w^ants from South Financial Group, Inc., TIB Financi^ Corp the Bank of 
Currituck, Treaty Oak Bancorp, and Cadence Financial Corp. This represents a $252.7 million loss on its CPP 
investments in these five banks. See Figure 37, CPP Settled and Unsettled Losses, for details on other banks likely 
to result in losses. U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the 
Period Ending March 8, 2011 (Mar. 10, 201 1) (online at www.treasury.gov/initiatives/financial-stability/briefing- 
room/reports/tarp-transactions/D6cumentsTARPTransactions/3-10- 
I l%20Transactions%20Report%20as%20of%203-8-l l.pdf). 
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xxxwi. fjgy,.g represents net proceeds to Tre^ury from the sale of Citi^oup common stock to date, in 
June 2009, Treasury exchanged $25 billion in Citigroup preferred stock for 7.7 billion shares of the company’s 
common stock at $3.25 per share. Treasury completed the sale of its Citigroup common shares on December 6, 
2010. The gross proceeds of the common stock sale were $31.85 billion and the amount repaid under CPP was $25 
billion. The difference between these two numbers represents the $6.85 billion in net profit Treasury has received 
from the sale of Citigroup common stock.. U.S. Department of the Tre^ury, Troubled Asset Relief Program 
Transactiom Report for the Period Ending March 8. 2011. at 15 (Mar. 10, 2011) (online at 
www.treasury.gov/initiatives/fmancial-stability/briefing-rooin/reports/tarp- 

transactions/DocumentsTARPTransactions/3-10-n%20Transactions%20Report%20as%20of%203-8-lI.pdf). 

On March 8, 201 1, Treasury received full payment for its shtue of the ALICO Junior Preferred 
Interest, which resulted in an associated payment of $ 1 8.5 million of accrued preferred returns since the 
recapitalization date (Jwt. 14, 2011) on this segment of the AIG investment. TTiis payment reflects a profit on a 
particular portion of Treasury’s remaining investment, and does not account for the remaining ownership positions 
in the company or related SPVs. 

This represents the cash received for the warrants related to the GMAC/Ally sale of frust preferred 
securities that closed on March 7, 20 1 1 . U.S. Department of the Treasury, Troubled Asset Relief Program 
Transactions Report for the Period Ending March 8, 2011. at 19 (Mar. 10, 2011) (online at 
www.treasury.gov/initiatives/financiai-stability/briefing-room/reports/tarp- 

transactions/DocumentsTARPTransactions/3-10-1 l%20Transactions%20Report%20as%20of%203“8-! I .pdf)- 

This represents a distribution fee of $28.2 million received in connection with the sale of GMAC/Ally 
trust preferred securities, as well as the additional note of $15.0 million received upon repayment of the Chrysler 
Financial investment. U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the 
Period Ending March 8, 2011, at 19 (Mar. 10, 2011) (online at www.treasury.gov/initiatives/financial- 
stability/briefing-room/reports/tarp-trmisactions/DocumcntsTARPTransactions/3- 1 0- 
1 i%20Transactions%20Report%20as%20ofr/o203-8-l l.pdf). 

Losses on the AIFP do not include projected losses on the GM stock sale as reported on the Daily TARP 
Update. U.S. Department of the Treasury, Daily TARP Update (Mar. 10, 201 1) (online at 
www.treasury.gov/initiatives/financial-stability/briefing-room/reports/tarp-daily-summary- 
report/TARP%20Cash%20Summary/Dai!y%20TARP%20Update%20-®/o2003. 10.201 1 .pdf). See endnote xx above 
for further details on the AIFP losses. 

This represents the total proceeds from additional notes connected with Treasury’s investments in GM 
Supplier Receivables LLC and Chrysler Receivables SPV LLC. U.S. Department of the Treasury, Troubled Asset 
Relief Program Transactions Report for the Period Ending March 8. 2011, at 19 (Mar. 10, 2011) (online at 
www.treasury.gov/initiatives/financial-stabllity/briefing-rooin/reports/tarp- 

transactions/t)ocumentsTARPTransactions/3-10-l l%20Trans»:tions%20Report%20as%20of%203-8-l ! .pdf). 

As a fee for taking a second-loss position of up to $5 billion on a $301 billion pool of ring-fenced 
Citigroup assets as part of the AGP, Treasury received $4.03 billion in Citigroup preferred stock and warrants. 
Treasury exchanged these preferred stocks for trust prefeired securities in June 2009. Following the early 
termination of the guarantee in December 2009, Treasury cancelled $ 1 .8 billion of the trust preferred securities, 
leaving Treasury with $2.23 billion in Citigroup trust preferred securities. On September 30, 2010, Treasury sold 
these securities for $2.25 billion in total proceeds. At die end of Citigroup’s participation in the FDIC’s Temporaiy 
Liquidity Guarantee Program (TLGP), the FDIC may transfer $800 million of $3.02 billion in Citigroup Trust 
Preferred Securities it received in consideration for its role in die AGP to Treasury. U.S. Department of the 
Treasury, Troubled Asset Relief Program Transactions Report for the Period Ending March 8, 201 / , at 20 (Mar. 1 0, 
201 1) (online at wvw.treasury.gov/initiatives/financial-stabiiity/briefing-room/reports/tMp- 
transactions/DocumentsTARPTransactions/3-IO-l I®/o20Transactions%20Report%20as%20of%203-8-l 1 ,pdf); U.S. 
Department of the Tre^ury, Board of Governors of the Federal Reserve System, Federal Deposit Insurance 
Corporation, and Citigroup Inc., Termination Agreement, at 1 (Dec. 23, 2009) (online at 
wvw.treasury.gov/initiatives/financial-stability/investment- 
prog^ams/agp/Documents/Citi%20AGP®^20Te^mination^0Ag^eement%20- 

%20Fuily%20Executed%20Version.pdf); U.S. Department of the Treasury, Treasury Announces Further Sales of 
Citigroup Securities and Cumulative Return to Taxpayers of $41. 6 Billion (Sept. 30, 2010) (online at 
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www.tt^as«^.gov/press-center/press-re!eases/Pag<^tgS87.a^); Federal Deposit Insurance Corporation, 2009 
Annual Report, at 87 (June 30, 2010) (online at 
www.fdic.gov/about/strategic/repoH/2009annualreport/AR09final.pdf). 

As of January 3 1 , 201 1 , Tre^ury has earned $456.1 million in membership interest distributions from 
the PPIP. Additionally, Treasury has earned $20.6 million in total proceeds following the termination of the TCW 
fund. See U.S. Department of the Treasui^, Cumulative Dividends, Interest and Distributions Report as of February 
28, 2011, at 14 (Mar. 10, 2010) (online at www.treasury.gov/initiatives/f1nancial-stability/briefing- 
room/reports/dividends- 

interest/bocumentsDividendslnterest/Febraary%2020I!%20Dividends%20Interest%20Report.pdf);U.S. 
Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period Ending March 8, 
2011, at 24 (Mar. 10, 201 1) (online at www.treasuiy.gov/initiatives/financial-stability/brieflng-room/reports/tarp- 
transactions/DocumentsTARPTransactions/3-10-n%20Transactions%20Report%20^%20of%203-8-ll.pdf). 

Treasury has received approximately $183,555 in proceeds from senior indebtedness instruments 
associated with its investments in SBA 7(a) securities. U.S. Department of the Treasury, Troubled Asset Relief 
Program Transactions Report for the Period Ending March 8, 2011 (Mar. 10, 201 1) (online at 
www.tre^ury.gov/initiatives/financial-stability/briefing-room/rcports/tarp- 

tt‘ansactions/DocumentsTARPTranst«:tions/3-10-il%20Transactions%20Report%20as%20of%203“8-l l.pdf). 

Although Treasury, the Federal Reserve, and the FDIC negotiated with Bank of America reg^ding a 
similar guarantee, the parties never reached an agreement. In September 2009, Bank of America agreed to pay each 
of the prospective guarantors a fee as though the guarantee had been in place during the negotiations period. This 
agreement resulted in payments of $276 million to Treasury, $57 million to the Federal Reserve, wid $92 million to 
the FDIC. U.S. Department of the Treasury, Board of Governors of the Federal Reserve System, Federal Deposit 
Insurance Corporation, and Bank of America Corporation, Termination Agreement, at 1-2 (Sept. 21, 2009) (online at 
www.treasury.gov/initiatives/f1nancial-stability/investment-programs/agp/Documents/BofA%20- 
%20Tennination%20Agreement%20-%20executed.pdf). 

The term “outlays” is used here to describe the use of Treasury funds under the TARP, which are 
broadly classifiable as purchases of debt or equity securities (c.g., debentures, preferred stock, exercised wMrants, 
etc.). These values were calculated using (1) Treasury’s actual reported expenditures, and (2) Treasury’s anticipated 
fiinding levels as estimated by a variety of sources, including Treasury statements and GAO estimates. Anticipated 
lunding levels ere set at Treasury’s discretion, have changed from initial announcements, and are subject to further 
change. Outlays used here represent investments and asset purchases - as well as commitments to make 
investments and asset purchases - and are not the same as budget outlays, which under section 123 of EESA are 
recorded on a “credit reform” basis. 

Figures affected by rounding. Ail figures are as of March 8, 2010 unless otherwise noted. 

’ Although many of the guarantees may never be exercised or will be exercised only partially, the guarantee 
figures included here represent the federal government's greatest possible financial exposure. 

’’ See U.S. Department of the Treasury, Treasury Update on AlC Investment Valuation (Nov. 1, 2010) 
(online at www.treasury.gov/press-center/press-releases^ages/pr_l ]012010.aspx). AIG values exclude accrued 
dividends on preferred interests in the AIA and ALICO SPVs and accrued interest payable to FRBNY on the 
Maiden Lane LLCs. 

This number is comprised of the investments under the AIGIP/SSFI Program. U.S. Department of the 
Treasury, Troubled Asset Relief Program Transactions Report for the Period Ending March 8, 2011, at 21 (Mar. 10, 
201 1) (online at www.treasury.gov/initiatives/financial-stability/bricfing-room/reports/tarp- 
transactions/DocumentsTARPTransactions/3-lO-I I%20Transactions%20Report%20as%20of%203-8-! ! -pdf)- 

As part of the resfructuring of the U.S. government’s investment in AIG announced on M^ch 2, 2009, 
the amount available to AIG through the Revolving Credit Facility was reduced by $25 billion in exchange for 
preferred equity interests in two SPVs, AIA Aurora LLC and ALICO Holdings LLC. These SPVs were established 
to hold the common stock of two AIG subsidiaries: AIA and ALICO. This interest was exchanged as part of the 
AIG recapitalization plan and is now consolidated under the Treasury holdings. Board of Governors of the Federal 
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Reserve System, Federal Reserve System Monthly Report on Credit and Liquidity Programs and the Balance Sheet, 
at i 8 (Dec. 2010) (online at vww.federalreserve.gov/monetaiypolicy/fi!es/monthiyclbsreport20I012.pdO- 

Upon the completion of AIG’s recapitalization plan, FRBNY no longer held an interest in the AIA and 
ALICO SPVs. The remaining holdings in these vehicles were consolidated under Treasury. After the March 2, 

2011 saleofftiese MetLife equity units, Treasury, through the TARP, ciarrently holds $11.3 billion in liquidation 
preference of preferred stock in die AIA Aurora LLC and no longer holds an interest in the ALICO SPV. U.S. 
Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period Ending March 8, 
2011, at 21 (Mar. 10, 201 1) (online at www.treasury.gov/initiatives/financial-stability/briefing-room/reports/tarp- 
transactions/DocumentsTARPTransactions/3- 1 0- 1 1 %20Transactions%20Repoi1%20as%20ol%203 -8- 1 1 .pdf). 

'''' This number represents the outstanding principal of the loans extended to the Maiden Lmie II and III 
SPVs to buy AIG assets (as of March 10, 201 1, $12.4 billion for each of the SPVs). Federal Reserve Batik of New 
York, Factors Affecting Reserve Balances (H.4. 1) (Mar. 10, 201 1) (online at 

www.federalreserve.gov/reieases/h41/20l 103 10^; Board of Governors of the Federal Reserve System, Federal 
Reserve System Monthly Report on Credit and Liquidity Programs and the Balance Sheet (Nov. 2010) (online at 
vmw.federalreserve.gOv/monetaypolicy/files/monthlyclbsreport20101 1 .pdO. The amounts outstanding under the 
Maiden Lane 11 and Hi facilities do not reflect the accrued interest payable to FRBNY. Income from the purchased 
assets is used to pay down the loans to the SPVs, reducing the taxpayer’s exposure to losses over time. Board of 
Governors of the Federal Reserve System, Federal Reserve System Monthly Report on Credit and Liquidity 
Programs and the Balance Sheet, at 15 (Nov. 2010) (online at 
www.federalreserve.goY/monetarypolicy/files/monthlycIbsreport201011.pdf). 

On March 11, 2011, FRBNY announced that AIG had formally offered to purchase the assets in Maiden 
Lane II. There was no further news regarding the offer at the time this report was published. Federal Reserve Bank 
of New York, Statement Related to Offer by AIG to Purchase Maiden Lane 11 LLC (Mar. 11, 2011) (online at 
wvm.newyorkfed.org/newsevents/news/markets/201 1/anl !03U.htm!). 

The final sale of Treasury’s Citigroup common stock resulted in full repayment of Treasury’s investment 
of $25 billion. See endnote xxxviii, stqyra, for forther details of the sales of Citigroup common stock. U.S. 
Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period Ending March 8, 
2011, at 1, 13 (Mar. 10, 2011) (online at www.treasury.gov/initiatives/f5nancial-stability/briefing-room/reports/taip- 
transactions/DocumentsTARPTransactions/3-10-1 l%20Transactions%20Report%20as%20of%203-8-II.pdQ. 

Bank of America repaid the $45 billion in assistance it had received through TARP programs on 
December 9, 2009. U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the 
Period Ending March 8, 2011, at 1 (Mar. 10, 2011)(onlineatwww.treasury.gov/initiatives/financial- 
stability/briefing-room/reports/tarp-transactions/DocumentsTARPTransactions/3-10- 
1 l%20Transactions%20Report%20as%20oP/o203-8-1 1 .pdf). 

U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period 
Ending March 8, 2011, at 13 (Mar. 10, 201 !) (online at vmw.treasury.gov/initiativcs/financlaJ-stability/briefing- 
room/reports/t8rp-transactions/DocumcntsTARPTransactions/3-lO- 
1 l%20Transactions%20Report%20as%20of^&203-8-l l.pdf)- 

On November 9, 2009, Treasury announced the closing of the CAP and that only one institution, 
GMAC/Ally Financial, was in need of further capital from Treasury. GMAC/AIly Financial, however, received 
further funding through the AIFP. Therefore, the Panel consider the CAP unused. U.S. Department of the 
Treasury, Treasury Announcement Regarding the Capital Assistance Program (Nov. 9, 2009) (online at 
www.treasury.gov/press-center/press-releases/Pages/tg359.aspx). 

This figure represents the $4.3 billion adjusted allocation to the TALF SPV. However, as of March 3, 
2011,TALFLLC had drawn only $107 million ofthe available $4.3 billion. Board of Governors of the Federal 
Reserve System, Factors Affecting Reserve Balances (H. 4. 1) (Mar. 1 0, 20 1 1) (online at 

www.federalreserve.gov/releases/h4I/201 10310/); U.S. Department ofthe Treasury, Troubled Asset Relief Program 
Transactions Report for the Period Ending March 8, 201 1, at 22 (Mar. 10, 201 1) (online at 
www.treasury.gov/initiatives/financial-stabiiity^riefing-room/repoits/tarp- 

tr^sactions/DocumentsTARPTransactions/3-10-1 !%20Transactlons%20Report%20^%20of%203-8-l 1 .pdf). 
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‘*This number is derived from the unofficial 1:10 ratio of the value of Treasury loan guarantees to the value 
of Federal Reserve loans under the TALF. U.S. Department of the Treasury, Fact Sheet: Financial Stability Plan, at 
4 (Feb. 10, 2009) (online at banking.senate.gov/pubIic/_filcs/GeithnerFINALfinancialstabilityfactsheet2.pdf) 
(describing the initial $20 billion Treasury contribution tied to $200 billion in Federal Reserve lowis and announcing 
potential expansion to a $100 billion Treasury contribution tied to $1 trillion in Federal Reserve loans). Since only 
$43 billion in TALF loans remained outstanding when the program closed, Treasury is currently responsible for 
reimbursing the Federal Reserve Board only up to $4.3 billion in losses from these loans. Thus, since the 
outstanding TALF Federal Reserve loans currently total $20.2 billion, the Federal Reserve’s maximum potential 
exposure under the TALF is $15.9 billion. See Board of Governors of the Federal Reserve System, Federal Reserve 
Announces Agreement with Treasury Regardif^ Reduction of Credit Protection Provided for the Term Asset-Backed 
Securities Loan Facility (TALF) (July 20, 2010) (online at 

www.federalreserve.gov/newsevent^press/monetary/20i00720a.htm); Board of Governors of the Federal Reserve 
System, Factors Affecting Reserve Balances (H.4. 1) (Instrument Used: Tenn Asset-Backed Securities Loan Facility, 
Wednesday Level) (Mar. 3, 2011) (online at www.federalreserve.gov/releases/h4l/201 10303/). 

No TARP resources were expended under die PPIP Legacy Loans Program, a TARP program that was 
announced in March 2009 but never launched. 

These numbers are a staff calculation, subtracting the amount repaid from the funds obligated to find the 
maximum current commitment. U.S. Department of the Treasury, Daily TARP Update (Mar. 10, 201 1 ) (online at 
www.treasury.gov/initiatives/financial-stability/briefing-room/reports/tarp-daily-summay- 
report/TARP%20Cash%20Summary/Daily%20TARP%20Update%20-%2003. 10.201 1 .pdf). On January 24, 2010, 
Treasury released its fifth quarterly report on PPIP. The report indicates that as of December 31, 2010, all eight 
investment funds had reali^d an internal rate of return (on equity) since inception (net of any management fees or 
expenses owed to Treasury) of at least 27 percent. The highest performing fund, thus far, is AG GECC PPIF Master 
Fund, L.P., which has a net internal rate of return (on equity) of 59.7 percent. These figures do not include the 
taxpayer’s additional exposure under PPIP for credit extended to these investment funds. As noted in Section VIII.C 
of this report, when calculated as a (blended) return on both equity and debt, the total return is only 9.7 percent. 

U.S. Department of the Treasury, Legacy Securities Public-Private Investment Program, at 8 (Jan. 24, 2010) (online 
at www.treasury.gOv/initiativcs/financial-stability/invest#nent-programs/ppip/s-ppip/Documents/ppip-12-10 
vFinal.pdf). 

The total amount of TARP funds committed to HAMP is $29.9 billion. U.S. Department of the 
Treasury, Troubled Assets Relief Program Monthly 105(a) Report - November 2010, at 4 (Dec. 10, 2010) (online at 
www.treasury.gov/initiatives/fmancial-8tability/briefing- 

room/reports/105/Documentsl05/Decemberl05(a)%20repoTt_FINAL__v4.pdf). However, as of March 4, 2011, only 
$1.04 billion in non-GSE payments have been disbursed under HAMR U.S. Department of the Treasury, Daily 
TARP Update (Mar. 10, 201 1) (online at www.treasury.gov/initiativcs/financial-stability/bricfing-room/reports/tarp- 
daiiy-summary-report/TARP%20Cash%20Summary/Daily%20TARP%20Update%20-%2003. 10.2011 .pdf). 

A substantial portion of the total $8 1 .3 billion in debt instruments extended under ftie AIFP has since 
been converted to common equity and preferred shares in restructured companies. $8.1 billion has been retained as 
first-lien debt (with $1 billion committed to Old GM and $7.1 billion to Chrysler). $48.8 billion represents 
Treasury’s current obligation under the AIFP after accounting for repayments, an addition^ note payment, and 
losses. U.S. Department of the Treasury, Troubled Asset Relief Program Transactions Report for the Period Ending 
March 8, 2011, at 18 (Mar, 10, 2011) (online at www.treasury.gov/initiatives/financial-stability/briefing- 
room/reports/tarp-transactions/DocumentsTARPTransactions/3-10- 
1 l%20Trmisactions%20Report%20as%20of%203-8-l l.pdf). 

At its maximum, $400 million was outstanding under the ASSP. These funds were fully repaid and 
Treasury earned $101 million in proceeds from additional notes associated with the program. U.S. Department of 
the Treasury, Troubled Asset Relief Program Transactions Report for the Period Ending March 8. 201 1 (Mar. 1 0, 
201 1) (online at www.treasury.gov/initiatives/fmancial-stability/briefing-room/reports/tarp- 
transactions/DocumentsTARPTransactions/3-10-1 l%20Transactions%20Report%20as%20of%203-8-l 1 .pdf). 

ixvi y g Department of the Treasury, Daily TARP Update (Mar. 10, 201 1) (online at 
www.treasury.gov/initiatives/financial-stability/briefing-room/reports/tarp-daiiy-summary- 
report/TARP%20Cash%20Summary/Daily%20TARP%20Update%20-%2003.10.20n.pdf). 
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U.S. Depalment of the Treasury, Troubled Aaet Relief Program Transactions Report for the Period 
Ending March 8, 2011, at 17(Mar. 10, 2011) (online at www.treasury.gov/initiatives/fmancial-stability/briefing- 
n>om/reports/tarp-transactions/DocumentsTARPTransacti<His/3-10- 
1 l%20Transactions%20Report%20as%20of%203-8-n .pdf). 

ixvjit represents the current maximum aggregate debt guarantees that could be made under the 

program, vriiich is a function of the number and size of individual financial institutions participating. $264.6 billion 
of debt subject to the guarantee is currently outstanding, which represents approximately 53.5 percent of the current 
cap. Federal Deposit Insurance Corporation, Monthly Reports Related to the Temporary Liquidity Guarantee 
Program: Debt Issuance Under Guarantee Program (Feb. 23,2011) (online at 

www,fdic.gov/regulations/resources/TLGP/total_issuanceOI-Il.html). The FDIC has irollected $10.4 billion in fees 
and surcharges from this program since its inception in the fourth quarter of 2008. Federal Deposit Insurance 
Corporation, Monthly Reports Related to the Temporary Liquidity Guarantee Program: Fees Under Temporary 
Liquidity Guarantee Debt Program (Feb. 23, 201 1) (online at www.fdic.gov/regulations/resources/TLGP/fees.htmI). 

This figure represents the amount of funds on the FDlC’s balance sheet at the end of the third quarter of 
2010 dedicated to the resolution of bank failures. These metrics are “liabilities due to resolutions” as well as 
“contingent liabilities: future failures.” As of Q3 2010, $42.8 billion was earmarked as “liabilities due to 
resolutions” and $21.3 billion was marked as “contingent liabilities: future failures.” Federal Deposit Insurance 
Corporation, Chief Financial Officer's (CFO) Report to the Board (Instrument Used: DIF Balance Sheet, Third 
Qumter 2010) (online at www.fdic.gov^bout/strategic/corporate/cfo_report_3rdqtr_10/balance.hfrnl) (accessed Mm’. 
11 , 2011 ). 

Outlays are comprised of the Federal Reserve Mortgage Related Facilities. On November 25, 2008, the 
Federal Reserve announced that it would purchase $100 billion of debt and $500 billion of MBS guaranteed by 
Fannie Mae, Freddie Mac, and Ginnie Mae. Federal Housing Finance Agency, Mortgage Market Note lO-I (Jan. 

20, 2010) (online at www.fhfa.gov/webfilcs/I5362/MMNote_10-l_revision_of_MMN_09-lA_01 192010.pdf). In 
March 2009, these amounts were increased to $1.25 friition of MBS guaranteed by Fannie Mae, Freddie Mac, £md 
Ginnie Mae, and $200 billion of agency debt securities from Fannie Mae, Freddie Mac, and the Federal Home Loan 
Banks. The intended purchase amount for agency debt securities was subsequently decreased to $175 billion. 

Board of Governors of the Federal Reserve System, Federal Reserve System Monthly Report on Credit and Liquidity 
Programs and the Balance Sheet, at 5 (Dec. 2010) (online at 

fedcralreserve.gOv/monetarypolicy/files/monthlyclbsreport201012.pdf). As of March 2, 201 1, the Federal Reserve 
held $949 billion of agency MBS and $143 billion of agency debt. Board of Governors of the Federal Reserve 
System, Factors Affecting Reserve Balances (H. 4. 1) (Mar. 1 0, 20 11 ) (online at 
www.federalreserve.gov/reteases/h41/201 103 10/). 

Federal Reserve Liquidity Facilities classified in this table as loans include primary credit, secondary 
credit, central bank liquidity swaps, loans outstanding to Commercial Paper Funding Facility LLC, seasonal credit, 
term auction credit, and loans outstanding to Bear Steams (Maiden Lane LLC). Board of Governors of the Federal 
Reserve System, Factors Affecting Reserve Balances (H.4.1) (Mar. 10, 201 1) (online at 

www.federaireserve.gov/releases/h4l/20l 10310/) (accessed Mar. 4, 2011). For further information, see the data that 
the Federal Reserve recently disclosed on these programs pursuant to Its obligations under the Dodd-Frank Act. 
Board of Governors of the Federal Reserve System, Credit and Liquidity Programs and the Balance Sheet: 

Overview (May 1 1, 2010) (online at www.federalrescrve.gov/monctarypolicy/bst.htm); Board of Governors of the 
Federal Reserve System, Credit and Liquidity Programs and the Balance Sheet: Reports and Disclosures (Aug. 24, 
2010) (online at www.federalreserve.gov/monetarypolicy/bst_reports.htm); Board of Governors of the Federal 
Reserve System, Usage of Federal Reserve Credit and Liquidity Facilities (Dec. 3, 2010) (online at 
www.federalreserve.gov/newsevents/reform_transaction.htm). 
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Section Two: Oversight Activities 


Recent Hearings 

The Panel held its final hearing on March 4, 201 1 in Washington, DC. The top official in 
Treasury’s Office of Financial Stability answered questions about the overall effectiveness of the 
TARP in meeting its statutory goals and also provided insight into the future strategy for the 
TARP as it continues to wind down in the coming years. Officials from the FDIC, the FHFA, 
and the Federal Reserve offered testimony about their respective agencies’ credit, liquidity, and 
housing initiatives that worked in concert with the TARP in the government’s broader efforts to 
stabilize the financial system. Finally, four academic economists each offered their overall 
assessment of the effectiveness of the TARP and the government’s other financial stability 
efforts. 


Correspondence with Treasury 

The Panel’s Chairman, Senator Ted Kaufman, sent a letter to the Secretary of the 
Treasury, Timothy F. Geithner, on March 7, 201 1.^^ The letter raised concerns about 
transparency with respect to Treasury’s recent redesign of its Office of Financial Stability 
website. 

In response to this letter, Timothy Massad, the Acting Assistant Secretary for Financial 
Stability, sent a letter to Senator Kaufman on March 14, 201 1 The letter outlined the steps 
Treasury has taken to address the issues raised by the Panel and promised future steps to ensure 
TARP transparency via Treasury’s website. 


See Appendix I of this report, infra. 
See Appendix tl of this report, infra. 


216 



252 


Section Three: About the Congressional Oversight Panel 


In response to the escalating financial crisis, on October 3, 2008, Congress provided 
Treasury with the authority to spend $700 billion to stabilize the U.S. economy, preserve home 
ownership, and promote economic growth. Congress created the Office of Financial Stability 
within Treasury to implement the TARP. At the same time. Congress created the Congressional 
Oversight Panel to “review the current state of financial markets and the regulatory system.” 

The Panel was empowered to hold hearings, review official data, and write reports on actions 
taken by Treasury and financial institutions and their effect on the economy. Through regular 
reports, the Panel was charged with overseeing Treasury’s actions, assessing the impact of 
spending to stabilize the economy, evaluating market transparency, ensuring effective 
foreclosure mitigation efforts, and guaranteeing that Treasury acted in the best interests of the 
American people. In addition. Congress instructed the Panel to produce a special report on 
regulatory reform that analyzes “the current state of the regulatory system and its effectiveness at 
overseeing the participants in the financial system and protecting consumers.” The Panel issued 
this report in January 2009. Congress subsequently expanded the Panel’s mandate by directing it 
to produce a special report on the availability of credit in the agricultural sector. The report was 
issued on July 21, 2009. 

A. Members 

On November 14, 2008, Senate Majority Leader Harry Reid and the Speaker of the 
House Nancy Pelosi appointed Richard H. Neiman, Superintendent of Banks for the State of 
New York, Damon Silvers, Director of Policy and Special Counsel of the American Federation 
of Labor and Congress of Industrial Organizations (AFL-CIO), and Elizabeth Warren, Leo 
Gottlieb Professor of Law at Harvard Law School, to the Panel. With the appointment on 
November 19, 2008, of Congressman Jeb Hensarling to the Panel by House Minority Leader 
John Boehner, the Panel had a quorum and met for the first time on November 26, 2008, electing 
Professor Warren as its chair. On December 16, 2008, Senate Minority Leader Mitch 
McConnell named Senator John E. Sununu to the Panel. Effective August 10, 2009, Senator 
Sununu resigned from the Panel, and on August 20, 2009, Senator McConnell announced the 
appointment of Paul Atkins, former Commissioner of the U.S. Securities and Exchange 
Commission, to fill the vacant seat. Effective December 9, 2009, Congressman Jeb Hensarling 
resigned from the Panel, and House Minority Leader John Boehner announced the appointment 
of J. Mark McWatters to fill the vacant seat. Senate Minority Leader Mitch McConnell 
appointed Kenneth Troske, William B. Sturgill Professor of Economics at the University of 
Kentucky, to fill the vacancy created by the resignation of Paul Atkins on May 21, 2010. 
Effective September 17, 2010, Elizabeth Warren resigned from the Panel, and on September 30, 
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20 1 0, Senate Majority Leader Harry Reid announced the appointment of Senator Ted Kaufman 
to fill the vacant seat. On October 4, 2010, the Panel elected Senator Kaufman as its chair. 

B. Reports 

12/10/2008 Questions About the $700 Billion Emergency Economic Stabilization Funds 

This report offered an initial impression of Treasury’s use of authority under EESA. In 
order to set the agenda for the Panel’s future work, the Panel posed ten primary questions 
regarding Treasury’s goals and methods for the TARP. Among these questions: What is the 
scope of Treasury’s authority? What is Treasury’s strategy and is it working to stabilize markets 
and help reduce foreclosures? What have financial institutions done with taxpayers’ money? Is 
the public receiving a fair deal? 

1/9/2009 Accountability for the Troubled Asset Relief Program 

The report documented the efforts to get answers to the questions posed in the Panel’s 
first report. It detailed both the answers received from Treasury and the many questions that 
remained unaddressed or unanswered. It specifically highlighted four key areas of concern: the 
rising tide of foreclosures, insufficient bank accountability, poor transparency in the use of 
TARP funds, and a lack of clarity in Treasury’s overall strategy. 

1/29/2009 Special Report on Regulatory Reform 

Fulfilling a mandate from Congress, this special report discussed how shortcomings in 
the financial regulatory regime contributed to the financial crisis by failing to effectively manage 
risk, require transparency, and ensure fair dealings. The report identified eight specific areas most 
urgently in need of reform and three key areas of risk management, concluding that financial 
regulation requires good risk management, transparency, and fairness. 

2/6/2009 February Oversight Renort: Valuing Treasury's Acquisitions 

This report presented the results of a detailed, technical analysis of the value of 
Treasury’s largest transactions under the TARP in an effort to determine whether taxpayers were 
receiving fair value. The Panel determined that, in the ten largest transactions made with TARP 
funds, for every $100 spent by Treasury, it received assets worth, on average, only $66. This 
disparity translated into a $78 billion shortfall for the first $254 billion in TARP funds spent. 

3/6/2009 Foreclosure Crisis: Working Toward a Solution 

The Panel examined the causes of the foreclosure crisis and developed a checklist 
providing a roadmap for foreclosure mitigation program success. Among the questions on the 
Panel’s checklist: Will the plan result in modifications that create affordable monthly payments? 
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Does the plan deal with negative equity? Does the plan address junior mortgages? Will the plan 
have widespread participation by lenders and servicers? 

4/7/2009 Assessing Treasury’s Strategy. Six Months of TARP 

In this report, the Panel looked back on the first six months of Treasury’s TARP efforts 
and offered a comparative analysis of previous efforts to combat banking crises in the past. The 
Panel found that the successful resolution of past financial crises involved four critical elements; 
transparency of bank accounting, particularly with respect to the value of bank assets; 
assertiveness, including taking early aggressive action to improve salvageable banks and shut 
down insolvent institutions; accountability, including willingness to replace failed management; 
and clarity in the government response, 

5/7/2009 Reviving Lending to Small Businesses and Families and the Impact of the TALF 

This report surveyed the state of lending for small businesses and families and examined 
the TALF. The report raised concerns about whether TALF was well-designed to help market 
participants meet the credit needs of households and small businesses. It also raised serious 
doubts about whether the program would have a significant impact on access to credit. 

6/9/2009 Stress Testing and Shoring Up Bank Capital 

The Panel examined how effectively Treasury and the Federal Reserve conducted stress 
tests of America’s 19 largest banks. The Panel found that, on the whole, the stress tests were 
based on a solidly designed working model, but that serious concerns remained, including the 
possibility that economic conditions could deteriorate beyond the worst-case scenario considered 
in the tests. The Panel recommended that, if the economy continued to worsen, stress testing 
should be repeated. 

7/10/2009 TARP Repayments, Including the Repurchase of Stock Warrants 

The July report examined the repayment of TARP funds and the repurchase of stock 
warrants. At that time, 1 1 banks had repurchased their warrants from Treasury. The Panel’s 
analysis indicated that the taxpayers had received only 66 percent of the Panel’s best estimate of 
the value of the warrants. In order to ensure that taxpayers received the maximum values as 
banks exited the TARP, the Panel urged Treasury to make its process, reasoning, methodology, 
and exit strategy absolutely transparent. 

7/21/2009 Special Report on Farm Loan Restructuring 

This special report fulfilled a mandate under the Helping Families Save Their Homes Act 
of 2009 to issue a report that “analyzes the state of the commercial farm credit markets and the 
use of loan restructuring as an alternative to foreclosure by recipients of financial assistance 
under the Troubled Asset Relief Program (TARP).’’ 
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8/11/2009 The Continued Risk of Troubled Assets 

The August report found that substantial troubled assets backed by residential mortgages 
remained on banks’ balance sheets and presented a potentially serious obstacle to economic 
stability. The risk to the health of small and mid-sized banks was especially high. The Panel 
recommended that Treasury and the bank supervisors carefully monitor the condition of the 
troubled assets held by financial institutions and that Treasury should move forward with one or 
more initiatives aimed at removing troubled whole loans from bank balance sheets. 

9/9/2009 The Use of TARP Funds in Support and Reorganization of the Domestic 
Automotive Industry 

In this report, the Panel examined the use of TARP funds to assist the domestic 
automotive industry. The Panel recommended that Treasury provide a legal analysis justifying 
the use of TARP fonds in the domestic automotive industry. The Panel further recommended 
that, in order to limit the impact of conflicts of interest and to facilitate an effective exit strategy 
from ownership, Treasury should consider placing its Chrysler and GM shares in an independent 
trust. 

10/9/2009 An Assessment of Foreclosure Mitigation Efforts After Six Months 

The Panel’s October report examined Treasury’s efforts to prevent home foreclosures. 
The Panel expressed concern about the limited scope and scale of the Making Home Affordable 
program and questioned whether Treasury’s strategy would lead to permanent mortgage 
modifications for many homeowners. 

11/6/2009 Guarantees and Contingent Payments in TARP and Related Programs 

The November oversight report found that the income of several government-backed 
guarantee programs will likely exceed their direct expenditures, and that guarantees played a 
major role in calming financial markets. At their height, these same programs, however, exposed 
American taxpayers to trillions of dollars in guarantees and created significant moral hazard that 
can distort the marketplace. 

12/9/2009 Taking Stock: What Has the Troubled Asset Relief Program Achieved? 

The Panel’s December oversight report concluded that the TARP was an important part 
of a broader government strategy that stabilized the U.S. financial system. It was apparent after 
14 months that significant underlying weaknesses remained, including a foreclosure crisis that 
showed no signs of abating and record unemployment, as well as market distortions caused by 
moral hazard. 
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1/14/2010 Exiting TARP and Unwinding Its Impact on the Financial Markets 

Even after Treasury’s authority to make new TARP commitments expires in October 
2010, taxpayers will hold a diverse collection of assets worth many billions of dollars. The 
Panel’s January oversight report expressed concern that the stated principles guiding Treasury’s 
divestment strategy may frequently conflict and are broad enough to justify a wide range of 
actions. Furthermore, any effective exit strategy must help to unwind the implicit guarantee 
created by the TARP. 

2/11/2010 Commercial Real Estate Losses and the Risk to Financial Stability 

The Panel expressed concern that, over the next several years, a wave of CRE loan 
failures could jeopardize the stability of many banks, particularly community banks. Because 
community banks play a critical role in financing the small businesses that help the American 
economy create new jobs, their widespread failure could disrupt local communities, threaten 
America’s weakened financial system, and extend an already painful recession. 

3/11/2010 The Unique Treatment of GMAC Under the TARP 

The Panel examined the ways the TARP was used to support GMAC with funds from the 
Auto Industry Financing Program. The Panel found the government’s early decisions to rescue 
GMAC resulted in missed opportunities to increase accountability and to better protect 
taxpayers’ money. 

4/14/2010 Evaluating Progress on TARP Foreclosure Mitigation Programs 

The Panel applauded recent changes to the mortgage modification program, but found 
that Treasury’s response lagged behind the pace of the crisis. Treasury’s programs would not 
reach the overwhelming majority of homeowners in trouble, and even families who navigate all 
the way through these programs will have a precarious hold on their homes. 

5/13/2010 The Small Business Credit Crunch and the Impact of the TARP 

The May report found little evidence that the TARP had successfully spurred small 
business lending, and it raised questions about whether the program helped to restore stability to 
the smaller banks that provide substantial amounts of small business credit. The Panel also 
evaluated the proposed SBL) and found that, even if approved by Congress, its prospects were 
far from certain. The program might not be fully operational for some time, may not be 
embraced by banks, and may not address the root causes of the small business credit crunch. 

6/10/2010 The AIG Rescue. Its Impact on Markets, and the Government's Exit Strategy 

This report found that the Federal Reserve and Treasury failed to exhaust all other 
options before undertaking their unprecedented, taxpayer-backed rescue of American 
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International Group (AIG) and its creditors. This rescue resulted in extraordinary risk to 
taxpayers and a fundamental redefinition of the relationship between the government and the 
country’s most sophisticated financial institutions. 

7/14/2010 Small Banks in the Capital Purchase Program 

The July report found that the CPP’s “onc-size-fits-all” design served Wall Street banks 
much better than smaller banks. Moving forward, small banks may find it difficult to repay their 
TARP funds because the capital they need is difficult to obtain. If so, they are at risk of being 
unable to raise enough money to exit the program, even as many continue to struggle to pay their 
TARP dividends. If this leads smaller banks to consolidate or collapse, one lasting effect of the 
TARP could be an even more concentrated banking sector. 

8/12/2010 The Global Context and International Effects of the TARP 

This report found that America targeted its bailouts very differently than other nations. 
While most nations targeted their funds to save individual banks, America simply flooded the 
markets with money to stabilize the system. As a result, it appeared that America’s bailouts had 
much greater impact internationally than other nations’ bailouts had on America. Additionally, 
the crisis revealed the need for an international plan to handle the collapse of major, globally 
significant financial institutions. The Panel recommended that U.S. regulators encourage regular 
crisis planning and “war gaming” for the international financial system. 

9/16/2010 Assessing the TARP on the Eve of Its Expiration 

The September report found that, although the TARP quelled the financial panic in the 
fall of 2008, it was less successful in fulfilling its broader statutory goals. After the TARP’s 
extension. Treasury’s policy choices were increasingly constrained by public anger about the 
TARP. The Panel concluded that this stigma proved an obstacle to future financial stability 
efforts. In addition, in preparing the report, the Panel consulted a variety of prominent 
economists, who cited significant concerns about moral hazard. 

10/14/2010 Examining Treasury’s Use of Financial Crisis Contracting Authority 

This report found that Treasury’s extensive use of private contractors in TARP programs 
created significant concerns about transparency and potential conflicts of interest. Private 
businesses performed many of the TARP’s most critical functions, operating under 91 different 
contracts worth up to $434 million. They may have had conflicts of interest, were not directly 
responsible to the public, and were not subject to the same disclosure requirements as 
government actors. Although Treasury took significant steps to ensure the appropriate use of 
private contractors, the Panel recommended further improvements. 
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11/16/2010 Examining the Consequences of Mortgage Irregularities for Financial Stability 
and Foreclosure Mitigation 

The November report reviewed allegations that companies servicing $6.4 trillion in 
American mortgages may in some cases have bypassed legally required steps to foreclose on a 
home. The implications of diese irregularities were unclear, but the Panel expressed concerns 
about the possibility that “robo-signing” may have concealed deeper problems in the mortgage 
market that potentially threatened financial stability and put foreclosure prevention efforts at 
risk. 

12/14/2010 A Review of Treasury’s Foreclosure Prevention Programs 

This report found that Treasury’s main foreclosure mitigation effort, HAMP, would not 
make a significant dent in the foreclosure crisis. The Panel estimated that, if current trends held, 
HAMP would prevent only 700,000 foreclosures - far fewer than the three to four million 
foreclosures that Treasury initially aimed to stop. While Treasury intended to devote $30 billion 
to the program, it appeared that only $4 billion would be spent. Since the TARP had already 
expired, it was too late for Treasury to revamp its foreclosure prevention strategy, but Treasury 
could still have taken steps to wring every possible benefit from its programs. 

1/13/2011 An Update on TARP Support for the Domestic Automotive Industry 

The January report found that, although it remained too early to tell whether Treasury’s 
intervention in the U.S. automotive industry would prove successful, the government’s ambitious 
actions appeared to be on a promising course. Even so, the companies that received automotive 
bailout funds continued to face uncertain futures, taxpayers remained at financial risk, concerns 
remained about the transparency and accountability of Treasury’s efforts, and moral hazard 
lingered as a long-run threat to the automotive industry and the broader economy. 

2/10/2011 Executive Compensation Restrictions in the Troubled Asset Relief Program 

This report examined Treasury’s efforts to implement restrictions on executive pay at 
TARP-recipient institutions and, in particular, examined the work of the Special Master for 
Executive Compensation. The Panel found that, amidst intense media scrutiny and in a time of 
deep public anger, the Special Master achieved significant changes at the institutions under his 
review. Overall compensation at the companies under the Special Master’s jurisdiction fell by 
an average of 55 percent, and cash salaries were generally limited to $500,000. Unfortunately, 
the Special Master fell short in his far broader goal of permanently changing Wall Street’s pay 
practices. 

3/16/2011 The F inal Report of the Congressional Oversight Panel 

For its final report the Panel summarized and revisited its comprehensive body of 
monthly oversight work. To provide a context for understanding and evaluating the TARP, the 
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report described the major events of the financial crisis in the fall of 2008 and the economic 
conditions prevailing during the crisis and response, as well as the broad array of federal 
initiatives undertaken to promote financial stability and liquidity as a result of the crisis. For 
each area in which it has done oversight work, the Panel provided a summary of its key findings 
and recommendations, along with an update since the Panel’s prior work and the current status of 
the Panel’s recommendations. The report concluded with a summation of the key lessons 
learned in order to guide policymakers should they find it necessary to respond to financial crises 
in the future. 


C. Hearings 


Date 

12/16/2008 

1/14/2009 

2/27/2009 

3/19/2009 

4/21/2009 

5/28/2009 

6/24/2009 

7/7/2009 

7/27/2009 

9/10/2009 

9/24/2009 

10/22/2009 

11/19/2009 

12/10/2009 

1/27/2010 

2/25/2010 

3/4/2010 

4/27/2010 

5/26/2010 

6/22/2010 

9/22/2010 


Hearing 

Clark County. NV: Ground Zero of the Housing and Financial Crises 
Modernizing America’s Financial Regulatory Structure 

COP Field Hearing: Cooing with the Foreclosure Crisis: State and Local Efforts to 
Combat Foreclosures in Prince George’s County. Maryland 

Learning from the Past: Lessons from the Banking Crises of the 20th Century 
COP Hearing with Treasury Secretary Timothy F. Geithner 

COP Field Hearing in New York City: The Impact of Economic Recovery Efforts on 
Corporate and Commercial Real Estate Lending 

COP Hearing with Herb Allison. Assistant Secretary of the Treasury for Financial 
Stability 

COP Field Hearing in Greeley. CO on Farm Credit 
Oversight of TARP Assistance to the Automobile Industry 
COP Hearing with Treasury Secretary Timothy F. Geithner 

COP Field Hearing in Philadelphia: Foreclosure Mitigation Under the Troubled Asset 
Relief Program 

COP Hearing with Herbert M. Allison. Jr.. Assistant Secretary of the Treasury Secretary 
for Financial Stability 

Taking Stock: Independent Views on TARP’s Effectiveness 
COP Hearing with Treasury Secretary Timothy Geithner 
COP Field Hearing in Atlanta on Commercial Real Estate 
GMAC Financial Services and the Troubled Asset Relief Program 
Citigroup and the Troubled Asset Relief Program 
COP Field Hearing in Phoenix on Small Business Lending 
TARP and Other Government Assistance for AlO 
COP Hearing with Treasury Secretary Timothy Geithner 
Treasury’s Use of Contracting Authority Under the TARP 
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Date Hearing 

10/21/20i0 COP Hearing on the TARP and Executive Coinpensation Restrictions 
10/27/2010 COP Hearing on TARP Foreclosure Mitigation Programs 
12/16/2010 COP Hearing with Treasury Secretary Timothy Geithner 
2/4/2011 COP Hearing on Commercial Real Estate 

3/4/20 1 1 COP Hearing on the TARP’s Impact on Financial Stability 


D. Staff 


Naomi Baum, Executive Director 
Tewana Wilkerson, Deputy Executive Director 

Elizabeth MacDonald, General Counsel Alan Rhinesmith, Senior Policy Advisor 


Wilson Abney, Ethics Counsel 
Felicia Battista, Counsel/Senior Financial 
Analyst 

Adam Berkland, Staff Assistant/Dir. of 
Correspondence 

Isaac Boltansky, Research Analyst 

Katherine Brandon, Press Assistant 

Elizabeth Brennan, Financial Analyst 

Nicole Callan, Scheduler/Research Assistant 

Ellen Campbell, Research Analyst 

Joe Cwiklinski, Policy Advisor 

Beth Davidson, Investigative Counsel 

Elizabeth Davis, Chief Clerk 

Neal Desai, Counsel 

Joan Evans, Chief Clerk 

Dan Geldon, Counsel 

Marc Geller, Professional Staff Member 

Shanan Guinn, Communications Director 

Sara Hanks, General Counsel 

Aslynn Hogue, Counsel 

Charles Honig, Senior Counsel 

Peter Jackson, Communications Director 

Thaya Knight, Investigative Counsel 

Fanni Koszeg, Counsel 


Steve Kroll, Deputy Executive Director/General 
Counsel 

Patrick McGreevy, Professional Staff Member 

Eamonn Moran, Counsel 

Michael Negron, Counsel 

Marcus Newman, Financial Analyst 

Jamie Ostrow, Counsel 

Joe Otchin, Legislative Fellow 

Patrick Pangan, Research Assistant 

Matt Perault, Counsel 

Brian Phillips, Research Analyst and Dir. of 
Correspondence 

Patrick Pinschmidt, Financial Markets Policy 
Advisor 

Caroline Read, Press Assistant 
Thomas Seay, Communications Director 
William Shen, Policy Advisor 
Ryan Spear, Legislative Fellow 
Marianne Spraggins, Senior Counsel 
Jonathan Vogan, Fellow 
Kevin Wack, Policy Analyst/Senior Editor 
Graham Ward, Financial Analyst 
Caleb Weaver, Senior Advisor 
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Detailees 


Jayne Copley 

Jean Paffenback 

Pamela Williams 


Interns 


Michael Abelson 

Benjamin Levine 

Daniel Arking 

Eric Levine 

Eric Baum 

Dan O’Brien 

Shirley Dai 

Jared Policicchio 

Anthony DeLuise, Jr. 

Joshua Ruby 

Paul Dumaine 

Matthew Schoenfeld 

Cory Ellenson 

Elyse Schneiderman 

George Everly 111 

Steven Syverud 

Michael Gallagher 

Thomas Smith 

Reid Johnson 

Nick Smyth 

Sean Kelly 

Don Snyder 

Arthur Kimball-Stanley 

Benjamin Steiner 

Heather Klein 

Alexa Strear 

Paul Laliberte-Tipple 

Wei Xiang 

E. Budget 


Section 125(g)(2) of EESA required that Panel expenses be paid equally from the 

contingent fund of the Senate and an “applicable” fund of the House of Representatives. Such 
expenses were then to be reimbursed to the House and Senate by the Treasury Department from 
funds made available to the Secretary of the Treasury pursuant to the Act. Congressional 

leadership designated the Senate as the ' 

“administrating entity” for the Panel. All contracts 

entered into by the Panel received written approval from the Senate Committee on Rules and 
Administration and adhered to all Senate policies and procedures. 


Projected Total Panel Expenses through 

April 3, 2011 

Compensation and Benefits 

$8,738,630 

Office Space Rental 

619,000 

Office Equipment and Expenses 

358,904 

Printing Costs for Hearings and Reports 

768,851 

Hearings and Travel 

199,037 

Total 

$10,684,422 
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APPENDIX I: 

LETTER TO SECRETARY TIMOTHY GEITHNER FROM 
CHAIRMAN TED KAUFMAN RE: REDESIGN OF WEBSITE, 
DATED MARCH 7,2011 
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Qt: 204S\ 

Congress of ttir "Hnited ^mtrs 

CONGRESSIONAL OVERSIGHT PANEL 



March 7, 2011 


The Honorable Timothy F. Geithner 
Secretary of the Treasury 
United States Department of the Treasury 
Room 3300 

1500 Pennsylvania Avenue, N.W. 
Washington, D.C. 20220 


Dear Mr. Secretary: 

On behalf of the Congressional Oversight Panel, 1 am writing to express concern 
about Treasury’s handling of the recent redesign of its main website, Treasury.Gov, as well 
as its website for the Troubled Asset Relief Program (TARP), FinancialStability.Gov. In 
particular, I am troubled that the redesign has relocated thousands of documents critical to 
oversight, rendering it difficult - and in some cases even impossible - for oversight bodies, 
outside experts, or the public to review Treasury’s work. 

As you are aware, in our monthly oversight reports on the TARP, the Panel relies 
heavily on official materials published by Treasury. Our reports commonly cite dozens of 
documents on Treasury’s website, including TARP program guidelines, transaction 
reports, and press releases. In keeping with common government practice, the Panel cites 
these documents using their Uniform Resource Locators (URLs) on Treasury’s website. 

We intend for these citations to provide outside and future experts with the information 
needed to verify or expand upon the Panel’s work. The continued availability of cited 
documents represents a meaningful part of the Panel’s legacy and an important resource to 
future policymakers. 

Unfortunately, Treasury’s redesign of its website has broken nearly a thousand 
hyperlinks from the Panel’s past oversight reports - as well as countless hyperlinks from 
other oversight bodies, newspaper websites, and other Internet users. Visitors attempting 
to follow a hyperlink from a past Panel report in order to view, for example, a TARP 
contract that disbursed billions of taxpayer dollars, or a summary of Treasury’s 
disbursements under TARP to date, will no longer find this critical irtformation. Instead, 
visitors are redirected to the front page of Treasury’s website, which contains no 
explanation of the redesign and no guidance on how users can proceed to find their 
requested document. Regrettably, Treasury provided no advance notice to the Panel of its 
website redesign or the implications for the TARP’s transparency. 

It is important to note that the accessibility problems posed by a website redesign 
are well-recognized within the federal government, and the Office of Management and 
Budget has proposed “best practices” to ensure that redesigns do not improperly obscure 
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public information. In particular, the Interagency Committee on Government Information 
issued a 2004 report entitled “Recommended Policies and Guidelines for Federal Public 
Websites,” which states: 

[EJvery visitor needs to know about changes to URLs that may affect 
bookmarks and other links to the website. Since many federal organizations 
link to each other, it's important to keep URLs current, or provide redirect 
pages, so content on other federal websites also stays current.... For 
individual page URL changes, organizations should insert a "redirect" 
notice that will automatically take visitors to the new URL, When a 
significant number of page URLs change at one time (for example, as part 
of a redesign or conversion to an automated content management system), 
organizations should provide as many ways as possible for visitors to locate 
the new page locations. 

The Panel is troubled that Treasury does not appear to have followed these “best 
practices” in its recent redesign. Although a small handful of outdated URLs on the 
Treasury website include a redirect code that points users directly to their requested page, 
the vast majority of URLs do not; they direct users only to Treasury’s front page. 

To Treasury’s credit, your staff has been accessible and helpful to the Panel when 
we have requested updated URLs for now-outdated hyperlinks. Unfortunately, our staff 
conversations have revealed that, in many cases. Treasury itself has no readily available 
record of where old files have been relocated on the new website. Of even greater concern 
is the fact that Treasury appears to have removed certain documents from its website 
entirely during the redesign. For example, when the Panel recently requested the updated 
URL for a TARP contract with GMAC, Treasury responded that “this was an old file that 
was removed from the [Financial Stability] website” during the redesign. Although 
Treasury has offered to provide the Panel with copies of all removed or revised documents 
for our archival purposes, it is concerning that these documents are not otherwise available 
to the public. 

The Panel urges Treasury to consider updating your website to redirect users who 
attempt to visit outdated URLs to the same information at its new location. If Treasury 
determines that it is not technically feasible to provide a redirect notice for all outdated 
URLs, Treasury should provide visitors to those addresses with a clear explanation of the 
website’s redesign and specific, actionable instructions on how they may find their 
requested information. Further, the Panel urges Treasury to ensure that all public records 
that were available on its old website remain available on its new website. 

The Panel appreciates that website redesigns are occasionally a necessary and 
important step in government outreach. Indeed, Treasury deserves credit for creating a 
new website that is, in general, more accessible and more readily navigable than earlier 
versions. Even so. Treasury’s steps toward the future must not shroud its past. The TARP 
provided Treasury the authority to spend a staggering $700 billion in taxpayer funds, and 
Americans deserve full and ready access to the information necessary to learn from the 
TARP’s experience and to judge the program’s legacy. 
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Congressional Oversight Panel 


Cc: Mr. Vivek Kundra, 

U.S. Chief Information Officer, 
Office of Management & Budget 

Mr. Damon Silvers 
Mr. J. Mark McWatters 
Mr. Richard Neiman 
Dr. Kenneth Troske 
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APPENDIX II: 


LETTER TO CHAIRMAN TED KAUFMAN FROM ACTING 
ASSISTANT SECRETARY TIMOTHY MASSAD RE: 
REDESIGN OF WEBSITE, DATED MARCH 14, 201 1 
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ASSISTANT SECRETARY 


DEPARTMENT OF THE TREASURY 

WASHINGTON, O.C. 20220 


March 14, 2011 


Senator Ted Kaufinan, Chairman 
Congressional Oversigjit Panel 
732 North Capitol Street, NW 
Room C-320 
Washington, DC 20401 

Dear Senator Kaufinan: 

1 am writing in response to your letter of March 7 regarding the redesign of the Department of 
the Treasury’s websites, and in particular, the website for the Troubled Asset Relief Program 
(TARP), FinancialStability.gov. 

Your letter notes that our website redesign project inadvertently broke numerous hyperlinks from 
the Congressional Oversight Panel’s (COP) past oversight reports. We regret the inconvenience 
to the Panel and to those that rely on its reports. 

The redesign of the FinancialStability.gov website was part of a Treasury- wide website 
modonization project intended to make all Treasury websites more accessible, user-friendly and 
inibrmative. The website was created to provide the public with information about TARP and 
ensure that we implement TARP programs in as transparent a manner as possible. Thus, we have 
posted thousands of documents on FinancialStability.gov, enabling the public, to easily access 
information about the programs. FinancialStability.gov was not, however, created as a records 
management system and we add and remove content as appropriate. For example, to make the 
site as clear and usefiil as possible, we may remove legal documents that have been superseded 
by more recent contracts or agreements, or we may remove documents that are no longer 
relevant or applicable to TARP programs. 

Nevertheless, we have worked hard to ensure that your staffhas all of the new links and 
documents needed to complete the archiving of COP’s records. Soon after COP staff first 
expressed concerns about the new website, I made my staff available to explain our process for 
the website changes. To facilitate the identification of old and new hyperlinks, our technical 
experts sent a master spreadsheet that msgiped the majority of these liiis from the old site to the 
new site. Thereafter, we worked with COP staff to provide them with each of the new links they 
requested, and, in the case of any removed documents, we provided PDFs to ensure all 
documents cited in COP’s reports were available. It is our understanding that at this point all 
problematic links have been addressed. 

You point out ttiat we could have uniformly utilized redirect notices as was recommended by the 
Interagency Committee on Government Information in a report issued in 2004. We have already 
implemented a number of changes to the site, including a new page explaining site changes, an 
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updated redirect notification, and expanded language on error pages explaining die redesign and 
offering ways for people to find the information fliey are looking for. We will be making 
additional adjustments in the near future. 

We are always open to suggestions on how we can do a better job in using technology to keep 
the public informed, and we appreciate your input on this matter. Thank you again for your 
letter. 


Siijeef^, 

j LU'V^ 

Timothy G. Massad 

Acting Assistant Secretary for Financial Stability 



Cc: Mr. Damon Silvers 

Mr. J. Mark McWatters 
Mr. Richard Neiman 
Dr. Kenneth Troske 
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PREPARED STATEMENT OF TIMOTHY G. MASSAD 

Acting Assistant Secretary, Office of Financial Stability, 
Department of the Treasury 

March 17, 2011 

Chairman Johnson, Ranking Member Shelby, and other Members of the Com- 
mittee, thank you for the opportunity to testify about the Troubled Asset Relief Pro- 
gram (“TARP”). As the Acting Assistant Secretary for Financial Stability, I am re- 
sponsible for overseeing the program on a day-to-day basis. I would like to provide 
you today with Treasury’s assessment of the impact of TARP on the U.S. economy 
and financial sector. 

Introduction 

Two and a half years after Congress created TARP through the Emergency Eco- 
nomic Stabilization Act (“EESA”), it is clear that this program has been remarkably 
effective by any objective measure. 

First, TARP, in conjunction with the other emergency programs initiated by the 
Government and the Federal Reserve, helped prevent a catastrophic collapse of our 
financial system and helped pave the way for an economic recovery. Today, banks 
are better capitalized, and the weakest parts of the financial system no longer exist. 
The credit markets on which small businesses and consumers depend — for auto 
loans, for credit cards, and other financing — have reopened. Businesses can raise 
capital, and mortgage rates are at historic lows. There is still more work ahead, of 
course. TARP was not a solution to all our economic problems, nor was it designed 
to be. Unemplojmient remains unacceptably high and the housing market remains 
weak. But the worst of the storm has passed and our economy is on the road to 
recovery. 

Second, we accomplished all this with fewer funds than were originally appro- 
priated, and we are unwinding TARP faster than anyone thought possible. Congress 
originally authorized $700 billion for the program. We will spend no more than $475 
billion. Of the $411 billion disbursed to date, we have already received back a total 
of $287 billion. Taxpayers have now recovered an amount equal to 70 percent of 
total TARP disbursements, and I am hopeful that we will recover most of the out- 
standing amount within the next few years, market conditions permitting. 

Third, the ultimate cost of TARP will be far less than ever contemplated. The 
total cost was initially projected to be approximately $356 billion. That number has 
steadily declined over the past 2 V 2 half years. The latest estimates, both from 
Treasury and from the Congressional Budget Office (“CBO”), are that the overall 
cost of TARP will be between $25 and $50 billion. The TARP investment programs 
taken as a whole — including financial support for banks, AIG, the domestic auto in- 
dustry, and targeted initiatives to restart the credit markets — are expected to result 
in very little or no cost to the taxpayer. 

And finally, our financial system is in better shape today than before the crisis. 
Congress has adopted the most sweeping overhaul of our regulatory structure in 
generations, which will give us tools we did not have in the fall of 2008. This work 
is not yet completed either, but great progress has been made since TARP’s incep- 
tion. 

Overview of the Government’s Actions 

Before I review in more detail the impact of TARP and the results of our actions, 
I think it is helpful to go back to where we were in the fall of 2008 and review the 
actions taken. 

In September 2008, we faced the risk of a second Great Depression. The forces 
that led to that moment had been building for years, but had accelerated in the pre- 
ceding 6 months. As the crisis spread, the Bush administration and the Federal Re- 
serve took a series of unprecedented steps to stabilize a financial system that tee- 
tered at the edge of catastrophic collapse. These steps included: 

• Provision of broad-based guarantees to the financial system through programs 
such as the Federal Deposit Insurance Corporation’s (“FDIC”) Temporary Li- 
quidity Guarantee Program and the Treasury Money Market Fund guarantee 
program; 

• Initiation of extraordinary facilities through the Federal Reserve to support li- 
quidity across the financial system; and 

• Support for Government-Sponsored Enterprises (“GSEs”) pursuant to the Hous- 
ing and Economic Recovery Act. 
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But, the severe conditions required additional resources and authorities. Therefore, 
the Bush administration proposed EESA, which created TARP. It was enacted into 
law on October 3, 2008, with bipartisan support in Congress. 

Actions Taken by the Bush Administration Under TARP 

The Bush administration originally proposed TARP as a mechanism for the Gov- 
ernment to buy mortgage loans, mortgage-backed securities, and certain other “trou- 
bled assets” from banks. By early October 2008, lending between banks had prac- 
tically stopped, credit markets had shut down, and many financial institutions were 
under severe stress. It was clear that there was insufficient time to implement a 
new program in order to buy mortgage-related assets. The Bush administration de- 
termined that the financial system required immediate capital injections in order 
to stabilize the banks and to avert a potential catastrophe. EESA provided this au- 
thority because Congress had broadened the statute during the legislative process. 

During the fall and winter of 2008, the Bush administration employed approxi- 
mately $300 billion of TARP authority as follows: 

• $234 billion was invested in banks and thrifts, including $165 billion in eight 
of the largest financial institutions (plus commitments of additional funds to 
two of those banks); 

• $40 billion was invested in American International Group (“AIG”) along with 
additional funds from the Federal Reserve; and 

• Approximately $20 billion was provided to the domestic auto industry. 

The combined effect of the actions taken by Treasury, the Federal Reserve, and 
the FDIC helped to stop the panic and to slow the financial crisis. Despite these 
efforts, when President Obama took office in early 2009, the financial system re- 
mained paralyzed and the economy continued to contract at an accelerating rate. 

The nation had already lost 3.5 million jobs in 2008, and was losing additional 
jobs at the rate of 750,000 per month. Home prices were falling and foreclosures 
were increasing. Household wealth had fallen by 20 percent from December 2007 
to December 2008, more than five times the decline in 1929. Businesses were cut- 
ting back on investments and could not raise capital. For individual families who 
needed credit — to buy a house or a new car — it was more difficult to borrow money 
than at any time since the Great Depression. 

Actions Taken by the Obama Administration Under TARP 

Against this backdrop, the Obama administration, working alongside the Federal 
Reserve, adopted a broad strategy to restore economic growth, free up credit, and 
return private capital to the financial system. The Administration’s strategy com- 
bined the American Recovery and Reinvestment Act (“Recovery Act”), a powerful 
mix of targeted tax measures and investments, with a comprehensive plan to repair 
the financial system. 

The Administration’s Financial Stability Plan had three central components: 

• To recapitalize and rebuild confidence in the banking system; 

• To restart the credit markets that are critical to borrowing for businesses, indi- 
viduals, and State and local governments; and 

• To stabilize the crisis in the housing market. 

The Financial Stability Plan represented an important change in strategy. It shifted 
the focus from supporting individual institutions to restarting the broad markets for 
capital and credit that are critical for economic growth. It was designed to maximize 
the chance that private capital would bear the burden of solving the crisis. To facili- 
tate broader economic recovery, we provided support for the housing market and for 
homeowners. And when we provided extraordinary assistance to individual firms, it 
came with tough conditions. 

Recapitalizing the Banking System 

Our financial system needed to be recapitalized. But private capital could not be 
raised until the condition of the major financial institutions was made clear. Treas- 
ury worked with the Federal banking regulators to conduct the Supervisory Capital 
Assessment Program (“SCAP”), a comprehensive, forward-looking “stress test” for 
the 19 largest U.S. -owned bank holding companies. The stress test determined 
which institutions would need more capital to remain well-capitalized if economic 
conditions deteriorated significantly more than expected. It was conducted with un- 
precedented openness and transparency, which helped restore market confidence in 
our financial system. Treasury allowed banks needing capital to reapply for further 
assistance under TARP, but only one did so. Since completion of the stress test, 
these banks have raised $150 billion in private capital, saving hundreds of billions 
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of TARP dollars, restoring market confidence, reopening credit markets, and laying 
the groundwork for recovery and economic growth. 

Jumpstarting the Credit Markets 

A second key aspect of the Financial Stability Plan was to commit resources to 
restart critical channels of credit to households and businesses. 

• Through the Term Asset-Backed Securities Loan Facility (“TALF”), a joint pro- 
gram with the Federal Reserve, we helped to restart the asset-backed 
securitization markets that provide credit to consumers and small businesses. 
Since TALF was launched in March 2009, new issuances of asset-backed securi- 
ties have averaged $10.5 billion per month, compared to less than $2 billion per 
month at the height of the crisis. 

• Through the Public-Private Investment Program (“PPIP”) for legacy securities, 
we matched TARP funds with private capital to purchase legacy mortgage-re- 
lated securities. This program returned liquidity to key markets for financial as- 
sets and cleaned up the balance sheets of major financial institutions. Since the 
announcement of PPIP in March 2009, prices for eligible residential and com- 
mercial mortgage-backed securities have increased by as much as 75 percent. 
The program continues to mature. Each of the Public-Private Investment Funds 
are now approximately halfway through their investment periods and have each 
generated positive returns to the taxpayer to date. 

• Through the SBA 7(a) Securities Purchase Program, we unlocked credit for 
small business by purchasing securities backed By small business loans. Mar- 
kets for these securities haye since returned to healthy leyels. 

Easing the Housing Crisis 

Finally, the Administration took aggressiye steps to address the crisis facing 
many American homeowners. Our strategy has focused on proyiding stability to 
housing markets and giving Americans who are struggling but, with a little help, 
could afford to stay in their homes a chance to do so. TARP provided sensible incen- 
tives for mortgage modifications to prevent avoidable foreclosures, and Treasury and 
the Federal Reserve worked to keep interest rates at historic lows. Together, these 
policies have put a floor under housing prices and have enabled millions of Ameri- 
cans to stay in their homes. 

The Economic Impact of Our Policies 

In any assessment of a response to a financial crisis, there are several important 
measures of success. What is the effect on availability of credit and economic 
growth? How quickly is the Government able to return the financial system to pri- 
vate hands? What was the direct financial cost of the interventions? Has the re- 
sponse left the financial system able to support — rather than impede — economic 
growth? On all of these measures, I believe TARP and the Government’s other emer- 
gency actions have succeeded. 

Macroeconomic Impact 

Treasury has discussed various measures of the effectiveness of these programs 
in the TARP Retrospective that we published on the 2-year anniversary of the pro- 
gram, as well as in recent testimony. Let me briefly recap our views, and then re- 
view in more detail the impact of the major TARP programs. 

At the peak of the crisis, banks were not making new loans to businesses, or even 
to one another. Businesses could not get financing in our capital markets. Munici- 
palities and State governments could not issue bonds at reasonable rates. The asset- 
hacked securitization markets, which provide financing for credit cards, auto loans, 
and other consumer financing, had stopped functioning. And where credit was avail- 
able, it was prohibitively expensive. 

Due to the combined actions under TARP and the other Government interven- 
tions, the cost of credit has fallen dramatically. For businesses, the cost of long-term 
investment grade borrowing has fallen from a peak of approximately 570 basis 
points to just 125 basis points over benchmark Treasury securities today. ^ Non-in- 
vestment grade corporate bond spreads have fallen from approximately 2,200 basis 
points to 440 basis points over benchmark Treasuries.^ 

American families are spending less on mortgage payments. At the peak of the 
crisis, a family with an average 30-year, $180,000 mortgage was borrowing at ap- 


1 Based upon 10-year Treasury yield and FINRA/Bloomberg Investment Grade U.S. Corporate 
Bond Index yield as of February 25, 2011 according to Bloomberg LP. 

2 Based upon 10-year Treasury yield and FINRA/Bloomberg High Yield U.S. Corporate Bond 
Index yield as of February 25, 2011 according to Bloomberg LP. 
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proximately 6.40 percent a year.® Today, that family is borrowing at approximately 
4.85 percent, saving about $2,100 each year.'' 

The securitization markets have also restarted. Although volumes have not 
reached pre-crisis levels, auto lending in particular has recovered, with spreads now 
below pre-crisis levels. 

The economy as a whole has made substantial progress since the recession ended 
last summer. Real GDP has risen for six straight quarters, and GDP growth was 
stronger in the fourth quarter of 2010 than in the fourth quarter of 2007. Private 
sector firms have started hiring again. The housing market remains weak, although 
certain measures are stabilizing. 

Although we can never be sure where we would have been today without these 
emergency policies, one of the most comprehensive independent analyses of the 
overall impact of our response, by economists Mark Zandi and Alan Blinder, con- 
cluded that without the Recovery Act, TARP, and other Government actions, GDP 
would have contracted further in 2010 at the astonishing rate of 3.7 percent, unem- 
ployment would have reached 16.5 percent, and we would be experiencing deflation. 
In short, they say, “this dark scenario constitutes a 1930s-like depression.” 

Impact of Particular TARP programs 

Let me now turn to review the status of the major programs and initiatives taken 
under TARP. 

Support for the Banking System 

We have moved very quickly to reduce the dependence of the financial system on 
emergency support and to return our financial institutions to private hands as 
quickly as possible. Under the Capital Purchase Program (“GPP”) and the Targeted 
Investment Program (“TIP”), Treasury invested $245 billion in our financial institu- 
tions, including $165 billion in eight of the largest financial institutions and an ad- 
ditional $80 billion in another 700 banks. Treasury further committed to guarantee 
certain assets of Bank of America and Citigroup under the Asset Guarantee Pro- 
gram (“AGP”). 

We have already recovered a total of $243 billion from banks, including $211 bil- 
lion in repa 3 mients and $32 billion in additional income. From today on, practically 
every dollar we recover from banks will constitute a positive return to the taxpayer- 
one that we estimate will ultimately total around $20 billion. When President 
Obama took office, the U.S. Government had made investments in financial institu- 
tions representing 75 percent of the entire banking system by assets. Today, our re- 
maining investments in banks represent only about 10 percent of the banking sys- 
tem. 

The stress test in particular was critical to facilitating this recapitalization. The 
19 banks subject to the stress test have raised $150 billion in new equity, and 13 
of the institutions that received TARP assistance have fully repaid. 

Citigroup was one of the largest recipients of TARP assistance; we invested a total 
of $45 billion. At the time, many doubted whether Citigroup would survive and be 
able to repay the Government. As of last December, we recovered the entire $45 bil- 
lion, and we realized a positive return in excess of $12 billion on our overall invest- 
ment. As a recent report by the Special Inspector General for TARP concluded, the 
Government assistance provided to Citigroup was carefully designed and achieved 
its primary goal of restoring market confidence. 

I want to address in particular the status of the smaller banks which have re- 
ceived TARP funds. While Treasury under the Obama administration made no fur- 
ther investments in the nation’s largest banks. Treasury did invest an additional 
$11 billion in more than 400 other banks and thrifts, most of which were small and 
community banks. The Obama administration focused on small banks not only be- 
cause EESA required that assistance be made available to financial institutions re- 
gardless of size, but also because of the critical role small banks play in our nation’s 
communities. Small banks finance small businesses, which generate a large percent- 
age of our private sector jobs, as well as serve the needs of many families. While 
it may ultimately take longer for Treasury to recoup its investment in these small 
banks, the fact remains that without TARP, many more of these institutions, and 
the communities they serve, would have been in jeopardy. 

Today, Treasury maintains investments in 539 small banks and thrifts. Their 
path to recovery is longer because these institutions have less access to the capital 


®The U.S. average mortgage balance was $181,225 in 2007 according to the Federal Reserve 
Bank of Kansas City. 

''The U.S. 30-year fixed mortgage average rate was 4.85 percent as of February 25, 2011 ac- 
cording to BankRate (www.bankrate.com). 
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markets and greater exposure to the commercial real estate (“CRE”) market. Al- 
though these institutions continue to face challenges, there are signs that the sector 
is strengthening. Over the past year, the CRE market and credit conditions have 
shown signs of stabilization and, in some areas, modest signs of improvement. With 
the launch of the Small Business Lending Fund (“SELF”), which is outside of TARP, 
Treasury will provide capital to qualified small banks. Treasury has received many 
applications from small banks across the country including from eligible TARP re- 
cipients who wish to refinance into SELF. Treasury plans to announce the first 
round of SELF investments in the coming weeks. 

Stabilizing the Auto Industry 

The Bush administration provided loans to old GM and old Chrysler in December 
2008 to prevent their uncontrolled liquidations and the loss of as many as one mil- 
lion jobs. The Obama administration thereafter provided additional assistance, but 
only on the condition that fundamental changes occur. 

These changes involved sacrifices from all stakeholders — shareholders, unions, 
auto dealers, and creditors — and they enabled the industry to become more competi- 
tive. This assistance also helped the many suppliers and ancillary businesses that 
depend on the automotive industry. Our actions saved jobs across the country — as 
many as one million, by one estimate — and created many new ones. 

Our strategy is helping to restore the domestic auto industry to profitability, and 
we have already begun to recoup our investments. Recently, General Motors re- 
ported net income of $4.7 billion for 2010. Old GM had not reported an annual profit 
since 2004. Chrysler reported four consecutive quarters of operating profit in 2010 
totaling $763 million. Ford’s 2010 net income reached $6.6 billion, its best level in 
more than 10 years. 

To date, we have recovered a total of almost $30 billion of the $80 billion invested 
in the domestic auto industry (including the recently sold Ally securities). We com- 
pleted a highly successful initial public offering of General Motors in November of 
last year, and the Government has recovered almost half of its $50 billion invest- 
ment and has reduced its stake in GM from 60.8 percent to 33.3 percent. We now 
have a pathway for exiting the remaining investment. We also are working to exit 
our investments in Chrysler and Ally Financial. 

Restructuring AIG 

One of the most controversial actions taken by the Government in response to the 
crisis in the fall of 2008 was the assistance provided to AIG. That assistance was 
provided because the failure of AIG, in the circumstances we faced in September 
of 2008, would have been catastrophic to our financial system and our economy. 
Many doubted whether we would ever recover those funds. Now, 2 Vz years later, 
we have not only helped restructure the company but the Government is potentially 
in position to recover every dollar we invested. 

Over the last 2 years. Treasury and the Federal Reserve have worked with AIG 
as it has taken aggressive steps to stabilize its business and sell its non-core assets. 
As part of this effort. Treasury and the Federal Reserve worked with AIG to recruit 
an almost entirely new board of directors and several new members of senior man- 
agement, including the Chief Executive Officer. The management team, in turn, has 
taken a variety of steps to reduce risk and to focus on AIG’s core insurance busi- 
nesses. 

In January, AIG, the Treasury, and the Federal Reserve Bank of New York closed 
a major restructuring plan, which represented the culmination of 2 years of efforts 
to resolve AIG. This plan will accelerate the repayment of U.S. taxpayer funds and 
puts us in a position to recover our entire investment. AIG has since repaid the Fed- 
eral Reserve $47 billion, converted Treasury’s preferred stock investment into com- 
mon shares, and repaid Treasury $9.1 billion. 

Since market prices will fluctuate, there is no guarantee of what the ultimate re- 
turns will be. However, if we are able to sell our investments in AIG at current mar- 
ket values, including the AIG shares that Treasury received from the trust estab- 
lished by the Federal Reserve, taxpayers will get back every dollar put into AIG and 
will realize a positive return. This is a dramatic turnaround, and a result that 
stands in sharp contrast to what most observers expected in the fall of 2008. 

Helping Responsible but Struggling Homeowners 

We acknowledge that our housing programs have not been without criticism, and 
that housing is an area where there is still much work to be done. It should be re- 
membered, however, that the forces that created this housing crisis had been build- 
ing for nearly a decade. In particular, when the Obama administration took office 
in January 2009, home prices had fallen for 30 consecutive months. Home values 
had fallen by nearly one-third and were expected to fall by another 5 percent by 



274 


the end of 2009. Stresses in the financial system had reduced the supply of mort- 
gage credit and crippled the ability of Americans to buy homes. Fannie Mae and 
Freddie Mac had been in conservatorship for over 4 months. Millions of American 
families could not make their monthly mortgage payments — having lost jobs or in- 
come — and were unable to sell, refinance, or find meaningful modification assist- 
ance. 

The Obama administration took several actions to confront this situation, includ- 
ing: the purchase of agency mortgage backed securities in order to help keep mort- 
gage rates low; efforts to provide refinancing opportunities to homeowners; and the 
launch, under TARP, of the Making Home Affordable (“MHA”) Program to help re- 
sponsible homeowners avoid foreclosure. The Home Affordable Modification Program 
(“HAMP”), the largest MHA program, has helped more than 600,000 struggling 
homeowners secure permanent modifications of their mortgages and stay in their 
homes. HAMP has reduced these homeowners’ mortgage pa 3 unents by a median of 
more than $500 each month, bringing their total savings to approximately $5 bil- 
lion. Currently, an average of 25,000 to 30,000 additional homeowners receive as- 
sistance from HAMP permanent modifications each month. Beyond direct assist- 
ance, many more homeowners have been helped by the standards that HAMP has 
catalyzed across mortgage modifications industry-wide. 

As the housing crisis evolved. Treasury responded with additional actions, includ- 
ing several at the suggestion of our oversight bodies. The suggestion that we focus 
more on the problems of unemployed homeowners and negative equity were particu- 
larly valuable. We expanded MHA to: address the problem of second liens; provide 
incentives for other alternatives to foreclosure, such as short sales; provide addi- 
tional help to the unemployed; and encourage targeted principal reduction. In addi- 
tion: 

• Treasury launched the Housing Finance Agency Hardest Hit Fund to help State 
housing finance agencies provide additional relief to homeowners in the States 
hit hardest by unemployment and house price declines. 

• Treasury and the Department of Housing and Urban Development created the 
FHA Short Refinance program to enable homeowners whose mortgages exceed 
the value of their homes to refinance into more affordable mortgages. 

Many have criticized HAMP because it will not achieve 3 million to 4 million perma- 
nent modifications. It is important to remember that the program was not intended 
to prevent all foreclosures. Today, there are approximately 5 million delinquent 
mortgages. Yet, about 1.4 million seriously delinquent homeowners are currently eli- 
gible for HAMP because the program’s eligibility requirements exclude: 

• High cost mortgages in excess of $729,750; 

• Mortgages on vacation, second homes or investor-owned properties; 

• Mortgages on vacant homes; 

• Homeowners who can afford to pay their mortgage without Government assist- 
ance; and 

• Homeowners with mortgages that are unsustainable even with Government as- 
sistance. 

To further protect taxpayer resources, HAMP and most of our other housing ini- 
tiatives have pay-for-success incentives: funds are spent only when transactions are 
completed and continue only for as long as those modifications remain in place. Ac- 
cordingly, most of the funds have not yet been disbursed. 

Beyond those immediately helped, TARP housing programs also have had a posi- 
tive impact on mortgage servicing. At the outset of the crisis, we faced a mortgage 
industry that was ill-equipped and unwilling to respond to the foreclosure crisis. 
Mortgage servicers lacked sufficient resources to meet the needs of a market reeling 
from increasing foreclosures. In addition, their servicing expertise and infrastruc- 
ture were focused on overseeing collections and foreclosing on those who failed to 
pay. HAMP provided servicers with standards that could be applied to all modifica- 
tions, such as the need to make modifications affordable for the homeowner. As a 
result, these standards soon became national, industry-wide models that also have 
been applied to many servicers’ own proprietary modifications. 

Over the past 2 Vz years, we developed policies and procedures in the MHA pro- 
gram to ensure that responsible homeowners who meet the eligibility criteria are 
offered meaningful modifications, or where appropriate, other alternatives to fore- 
closure. To address servicer shortcomings, we urged servicers to increase staffing 
and to improve customer service. We developed specific guidelines and certifications 
on how and when homeowners must be evaluated for HAMP and other options be- 
fore foreclosure. We developed a defined process for escalating homeowner com- 
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plaints to be resolved promptly and fairly. We also have a comprehensive compli- 
ance program to ensure that homeowners are fairly evaluated for HAMP, and that 
servicer operations comply with Treasury guidance. 

We faced many challenges in developing and implementing these programs. We 
often must balance conflicting policy goals — such as how to design programs that 
encourage the participation of struggling borrowers and help them get back on their 
feet, while minimizing the cost to the Government, moral hazard, adverse selection, 
and operational and financial risks and complexity. Implementation has been dif- 
ficult, and much work remains to ease the housing crisis. But that should not ob- 
scure the importance of what has been accomplished, nor the fact that these pro- 
grams can continue to help ease the pain of this terrible crisis. Struggling families 
from around the country have avoided the intense pain, cost, and disruption of los- 
ing their homes because of these programs. Their neighbors and their local commu- 
nities have also benefited, since a vacant home is dangerous and costly to a neigh- 
borhood. 

Congress is considering legislation to end HAMP. We strongly oppose any efforts 
to end our necessary housing programs. Terminating HAMP would prevent us from 
helping tens of thousands of additional families each month, relax the pressure on 
mortgage companies to offer better assistance to struggling homeowners, and dam- 
age the prospects of recovery in our still-fragile housing market. In addition, the 
House has already passed bills that would terminate the FHA Refinance Program, 
and the Emergency Homeowners’ Relief Program, and is scheduled to vote on a bill 
to terminate the Neighborhood Stabilization Program this week. Ending these es- 
sential programs would further destabilize an already weak housing market. 

Reform 

It is important to also take stock of the fact that our financial system is stronger 
today. The weakest parts no longer exist, the system has substantially higher levels 
of capital relative to risk than before the crisis, and our financial institutions are 
better capitalized than their international competitors. Moreover, Congress has en- 
acted a comprehensive overhaul of financial industry regulation. The Dodd-Frank 
Act provides the Government with critical tools that will help us fix the funda- 
mental failures that led to this crisis. These include consolidated supervision of the 
largest, most inter-connected financial companies and the ability to liquidate in an 
orderly manner firms that pose a significant threat to our financial system. 

TARP Achieves Results at Fraction of Anticipated Costs 

In terms of direct financial cost, TARP will rank as one of the most effective crisis 
response programs ever implemented. Independent observers, such as the CBO, ini- 
tially estimated that TARP would cost $356 billion or more. Now, because of the 
success of the program, TARP is likely to cost only a fraction of that amount. Most 
recently, CBO estimated that the cost of the program would be as little as $25 bil- 
lion. 

The cost of TARP is likely to be roughly equal to the amount spent on the pro- 
gram’s housing initiatives — expenditures that were necessary to prevent even great- 
er losses and hardships to American families and local communities and that were 
never intended to be returned. The remainder of the programs under TARP — the 
investments in banks, AIG, credit markets, and the auto industry — likely will result 
in very little or no cost. 

Furthermore, the cost of the Government’s broader response efforts is remarkably 
low when compared to past systemic crises. An International Monetary Fund study 
found that the average net fiscal cost of resolving roughly 40 banking crises since 
1970 was 13 percent of GDP. The Government Accountability Office (“GAO”) esti- 
mates that the cost of the U.S. Savings and Loan Crisis was 2.4 percent of GDP. 
In contrast, the direct fiscal cost of all our interventions, including the actions of 
the Federal Reserve, the FDIC, and our efforts to support the GSEs, is likely to be 
less than 1 percent of GDP. The true cost of this crisis to the economy, however — 
the jobs, wealth, and growth that it erased — is much higher than previous crises, 
but that damage would have been far worse without the Government’s emergency 
response. 

Robust and Effective Oversight 

TARP has been subjected to unprecedented oversight since its inception. ESSA es- 
tablished four separate oversight avenues for TARP: the Financial Stability Over- 
sight Board (“FinSOB”); specific responsibilities for the GAO; the Special Inspector 
General for TARP (“SIGTARP”); and Congressional Oversight Panel C‘COP”). 

Treasury cooperates with each oversight body’s efforts to review TARP programs 
and to produce periodic audits and reports. To date, Treasury has responded to 75 
reports from GAO, COP, and SIGTARP; and Treasury has participated in at least 
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25 Congressional hearings on TARP. Individually and collectively, the work per- 
formed by TARP’s oversight bodies has made, and continues to make, important 
contributions to the development, strength, and transparency of TARP programs. 
Treasury welcomes this oversight and, to date, has adopted more than 120 of the 
recommendations made by the oversight bodies. 

In addition. Treasury has taken many steps that have made TARP one of the 
most transparent programs in the Federal Government. Pursuant to EESA, Treas- 
ury prepares separate, audited financial statements for TARP. In its first 2 years 
of operations, TARP’s financial statements received unqualified (“clean”) audit opin- 
ions from the GAO, and separate reports on internal control over financial reporting 
were unqualified and found no material weaknesses-unprecedented achievements 
for a startup operation with an extraordinary emergency mission. As a result of 
these efforts, the Office of Einancial Stability received a Certificate of Excellence in 
Accountability Reporting (“CEAR”) award from the Association of Government Ac- 
countants. 

In addition. Treasury has published hundreds of comprehensive reports and other 
information about TARP, so that the public knows how its money was spent, who 
received it, and on what terms. This includes: 

• A monthly report to Congress that details how TARP funds have been used, the 
status of recovery of such funds by program, and information on the estimated 
cost of TARP; 

• A monthly housing report containing detailed metrics on the housing programs; 

• A quarterly report on the PPIP program that provides detailed information on 
the funds, their investments, and returns; 

• A report on each transaction (such as an investment in or repayment by an in- 
stitution) within two business days of its completion; 

• A quarterly report that details all dividend and interest payments; 

• Periodic reports on the sale of warrants, including information on auctions as 
well as on how the sale price was determined in the case of any repurchase of 
warrants by a TARP recipient; 

• Monthly lending and use-of-capital surveys that contain detailed information on 
the lending and other activities of banks that have received TARP funds; 

• A list of all the institutions participating in TARP programs and of all the in- 
vestments Treasury has made; and 

• Publishing every contract and financial agency agreement it has entered into. 

In a further commitment to transparency, Treasury publishes valuations of the 
TARP investments in its annual financial statements and periodically during the 
year. Treasury has introduced new disclosures in its monthly reports that make it 
easier to track TARP funds and the current cost of the programs. These disclosures 
allow the public to understand the value of the investments that Treasury has 
made. 

Conclusion 

TARP succeeded in what it was designed to do: it brought stability to the financial 
system and laid the foundation for economic recovery. And it did so at a fraction 
of the expected cost. TARP was not designed to solve all our economic problems. The 
damage from this hnancial crisis has not yet been completely repaired, and many 
American families are still struggling in its aftermath. We will continue to manage 
our exit from our remaining investments in the interest of the taxpayer and the re- 
covery. Nevertheless, today, thanks to a comprehensive and careful strategy to ad- 
dress the financial crisis, we are in a much stronger position to address remaining 
economic challenges. 
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Chairman Johnson, Ranking Member Shelby, and members of the Committee, I am honored to appear 
before you today to discuss the Department ofthe Treasury’s Troubled Asset Relief Program (“TARP"). 

This past quarter, the Office of the Special Inspector General for the Troubled Asset Relief Program 
("SIGTARP") marked its second anniversary. 1 want to thank Congress and members of this committee 
for the tremendous support that SIGTARP has received in its brief existence. As a direct result of that 
support, in the time since its inception in December 2008. SIGTARP has had notable success in fulfilling 
its goals of transparency, oversight, and enforcement. To date, through nine quarterly reports and 1 3 
completed audits, SIGTARP has brought light to some of the darkest areas of the financial crisis and the 
Government’s response to it, and has offered Treasury 68 recommendations to help program effectiveness 
and protect the taxpayer from losses due to fraud. Where fraud has managed to slip in, we have acted as 
TARP's “cop on the beat," and SIGT ARP’s Investigations Division has already produced outstanding 
results. To date, SI individuals and 18 entities have already been subject to criminal or civil actions 
related to SIGTARP investigations, with 17 individuals criminally convicted. SIGTARP’s investigative 
efforts have helped prevent $555.2 million in taxpayer funds from being lost to fraud, and have assisted in 
the recovery of over $151 million,already assuring that as an agency SIGTARP will more than pay for 
itself. And with 153 ongoing investigations, including 74 into executives and senior officers at financial 
institutions that applied for and/or received TARP funding through TARP’s Capital Purchase Program 
("CPP”), much more remains to be done. 

We are approaching the two-and-a-half year anniversary of the enactment of the Emergency Economic 
Stabilization Act of 2008 (“EESA’^, which authorized the creation of TARP. While Treasury's authority 
to initiate new TARP investments expired on October 3, 2010, signifying an important milestone in 
TARP’s history, this also led to the widespread but mistaken belief that TARP is at or near its end. 
Approximately $150 billion in TARP funds ate still outstanding, and although no new TARP obligations 
can be made, close to $60 billion already obligated to existing programs may still be expended. While it 
is therefore premature to deliver a comprehensive evaluation of TARP, the approach of this anniversary 
makes this a fitting time for an interim assessment. Now in its third year of operation. TARP remains a 
study in contrasts. 

In terms of direct financial costs, TARP’s outlook continues to improve. While Congress originally 
authorized $700 billion for the program, as a result of subsequent Congressional action, Treasury will 
spend no more than $475 billion. Of the approximately $4 1 1 billion disbursed as of the end of last week. 
Treasury has received back a total of approximately $250 billion in repayments, not including interest, 
dividends, or sale of warrants. The most recent estimate from the Office of Management and Budget 
("0MB") is that the total financial cost of TARP will be approximately $48 billion (assuming all housing 
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funds are spent), compared to its August 2009 estimate of S341 billion, while the most recent estimate 
from the Congressional Budget Office (“CBO”) contains the more optimistic projection of $25 billion. 
Just last week, taxpayers received $9.6 billion in TARP repayments. And while recent events such as 
American International Group, Inc.’s (“AIG") recapitalization plan and General Motors Company’s 
recent initial public offering are also cause for continued optimism, it is also important to remember that 
Treasury’s ultimate return on its TARP investments depends on a host of variables that are largely 
unknowable at this time. Just recently, for example, the pace at which taxpayer funds will be repaid by 
AIG was unexpectedly slowed after Treasury waived repayment of $2 billion of net cash proceeds from 
the sale of AIG's two Japanese-based life insurance subsidiaries so that AIG could shore up the capital of 
one of its wholly owned subsidiaries, which took an unexpected charge of more than $4 billion to its 
reserves. Nonetheless, TARP’s financial prospects are without question far better today than anyone 
could have dared to hope just two years ago. One reason for this is the vigorous oversight by the entities 
represented on this panel today, as well as Treasury’s implementation of numerous recommendations 
from SIGTARP and others designed to protect ta.\payer dollars from those who would seek to criminally 
profit from TARP. As a result, it appears that TARP will experience losses from fraud at a substantially 
lesser rale than what is typically expected for comparable Government programs. 

While the financial costs of TARP may be dramatically lower than earlier anticipated, costs can involve 
far more than just dollars and cents. Treasury’s far too common tunnel-vision focus on the good financial 
news should not distract from the hard work still ahead, or from the careful and necessary assessment of 
TARP’s considerable, non-fmancial costs that, while more difficult to measure, may be even more 
significant. Those costs include the increased moral hazard and potentially disastrous consequences 
associated with the continued existence of financial institutions that are "too big to fail,” the damage to 
Government credibility that has plagued the program from its inception, and TARP’s failure to meet 
certain goals targeted to help Main Street as well as Wall Street. 

In January, SIGTARP published the audit report “Extraordinary Financial Assistance Provided to 
Citigroup. Inc.,” which details how the Government assured the world that it would use TARP to prevent 
the failure of any major domestic financial institution. Indeed, public statements by then-Secrctary of the 
Treasury Henry Paulson in late 2008 and Treasury Secretary Timothy Geithner in early 2009 made clear 
that they were ready, willing, and able to use TARP funds to ensure that none of the nation’s largest 
banks would be permitted to fail, and then stood behind Citigroup Inc. ("Citigroup”), along with others 
such as AIG and Bank of America Corp. While these actions and statements succeeded in reassuring 
troubled markets, they also did much mote. By effectively guaranteeing these institutions against failure, 
they encouraged future high-risk behavior by insulating the risk-takers who had profited so greatly in the 
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run-up to the crisis (and indeed, in many cases, since then), from the consequences of failure, and gave an 
unwarranted competitive advantage, in the form of enhanced credit ratings and access to cheaper credit 
and capital, to institutions perceived by the market as having an implicit Government guarantee. 

Financial institutions now operate in an environment where size matters because the Government 
guarantee that naturally flowed from the mid-crisis statements by Secretaries Paulson and Geithner that 
they will not be allowed to fail grossly distorts normally functioning markets, in which an institution's 
creditors, shareholders, and executives bear the brunt of poor decisions, not the taxpayers. For executives 
at such institutions, the Government safety net provides the motivation to take greater risks than they 
otherwise would in search of ever-greater profits. Ratings agencies continue to give such *1oo big to fail” 
institutions higher credit ratings based on the existence of an implicit Government backstop. Creditors, in 
turn, give those institutions access to debt at a price that does not fully account for the risks created by 
their behavior. Cheaper credit is effectively a Government-granted subsidy, which translates into greater 
profits, and which allows the largest institutions to become even larger relative to the economy while 
materially disadvantaging smaller banks. The prospect of a Government bailout also reduces market 
discipline, giving creditors, investors, and counterparties less incentive to monitor vigilantly those 
institutions that they perceive will not be allowed to fail. Unfortunately, TARP’s most significant legacy 
may be the exacerbation of the problems posed by “too big to fail.” The biggest banks are now larger 
than ever, fueled by Government support and taxpayer-assisted mergers and acquisitions. According to 
Kansas City Federal Reserve Bank President Thomas Hoenig, "after this round of bailouts, the five 
largest financial institutions are 20 percent larger than they were before the crisis. They control $8.6 
trillion in financial assets - the equivalent of nearly 60 percent of gross domestic product.” 

The Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act” or “Act"), signed 
into law by President Obama last July, was intended, in part, “to end ‘too big to fail’” and “to protect the 
American taxpayer by ending bailouts.” Secretary Geithner, testifying before the Congressional 
Oversight Panel (“COP”) in June 2010, shortly before the Act’s passage, proclaimed that “The reforms 
will end 'too big to fail.’” The Act’s proponents cite several provisions as particularly important 
components of this effort, These include creation of the Financial Stability Oversight Council (“FSOC"). 
charged with, among other things, the responsibility for developing the specific criteria and analytic 
framework for assessing systemic significance; granting the Federal Reserve new power to supervise 
institutions that FSOC deems systeraically significant; granting the Federal Deposit Insurance 
Corporation (“FDIC”) new resolution authority for financial companies deemed systemically significant: 
requiring the development of “living wills” designed to assist in the orderly liquidation of such 
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companies; and granting regulatory authority to set more stringent capital, liquidity, and leverage 
requirements and to limit certain activities that might increase systemic risk. 

Whether these provisions will ultimately be successful remains to be seen. They rely heavily on many of 
the very same financial regulators whose "widespread failures in financial regulation and supervision 
proved devastating to the stability of the nation's financial markets,” according to the Financial Crisis 
Inquiry Commission (“FCIC”). Many commentators, from Government officials to finance academics to 
legislators, have expressed concern that the Act does not solve the problem. Kansas City Federal Reserve 
Bank President Thomas Hoenig remains unconvinced “that our too-big-to-fail problem has been solved.” 
noting just last month that “[mjarket participants and large financial institutions have little reason to doubt 
that they will be bailed out again” and that ‘The existence of too big to fail financial institutions poses the 
greatest risk to the U.S. economy.” Massachusetts Institute of Technology professor Simon Johnson 
agrees, stating in September 2010 that 'There is nothing [in the Act] that ensures our biggest banks will be 
safe enough or small enough or simple enough so that in the future they cannot demand bailout — the 
bailout potential exists as long as the government reasonably fears global financial panic if such banks are 
allowed to default on their debts.” In his recent testimony before COP, Nobel laureate and Columbia 
University Professor Joseph E. Stiglitz stated that “too-big-to-fail institutions, whether they be mortgage 
companies, insurance houses or commercial investment banks, pose an ongoing risk to our economy and 
the solidness of government finances,” and emphasized that the Act’s “[rjesolution authority has made 
little difference, because few believe that the government will ever use the authority at its disposal with 
these too-big-to-fail banks.” Professor Stiglitz thus concluded that the Act “did not go far enough; it 
was riddled with exceptions and e.xemptions. It did not adequately deal with the too-big-to-fail banks. . . 

Senators Sherrod Brown and Ted Kaufman, now the chairman of COP (and my co-panelist today), 
have argued that the Dodd-Frank Act could not and did not by itself provide the global regulatory 
framework required to resolve incredibly complex megabanks operating around the world. Professor 
Johnson recently testified before COP that without a cross-border resolution authority, we “cannot handle 
in orderly fashion the failure of a bank like Goldman Sachs or JPMorgan Chase or Citigroup, which 
operate in 50, 100, 120 countries.” Other critics of the Dodd-Frank Act, including Congressman Spencer 
Bachus, Speaker of the House John Boehner, and Senator Mike Crapo of this committee, have expressed 
concern that the Act’s provisions, particularly those relating to designation and resolution, will not only 
fail to solve “too big to fail” but actually make it worse by “institutionalizing” Government bailouts. 

As even its proponents now concede, the new authorities in the Dodd-Frank Act are a work in progress — 
a tremendous amount of research and rule making by FSOC, FDIC, and a host of other regulators remains 
to be done. Their tasks will not be easy. Secretary Geithner told SIGTARP in December 2010, for 
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example, that identifying non-bank financial institutions as systemically significant, one of the Act's 
premier mandates, "depends too much on the state of the world at the time.” If the Secretary is correct, 
and regulators have difficulty properly identifying non-banks as sysfemically significant and therefore 
subject to the Dodd-Frank Act’s restrictions, then the Act's effectiveness will undoubtedly be 
undermined. 

The path regulators choose to take could make all the difference. FDIC Chairman Sheila Bair, for 
example, has argued repeatedly that regulators should use the Dodd-Frank Act’s “living will" provisions 
as a tool to force companies to simplify their operations and shrink their size if necessary to ensure that 
orderly liquidation is possible, emphasizing that “[i)f [large financial institutions] can't show they can be 
resolved in a bankruptcy like process ... then they should be downsized now.” and that “[i]f we fail to 
follow through, and don’t ensure that these institutions can be unwound in an orderly fashion during a 
crisis, we will have fallen short of our goal of ending ‘too big to fail.’” If Chairman Bair prevails in 
ensuring that the Dodd-Frank Act is used to simplify and shrink large institutions as necessary, or if some 
other effective regime is adopted along with similar provisions being implemented internationally, then 
perhaps in the long run the Dodd-Frank Act will have a chance to end “too big to fail.” But as Secretary 
Geithner acknowledged to SIGTARP in December 2010, "In the future we may have to do exceptional 
things again if we face a shock that large,” even though “[wje have better tools now thanks to Dodd- 
Frank. But you have to know the nature of the shock."' 

Regardless of whether all the required regulations are properly calibrated and fully implemented, the 
ultimate success of the Dodd-Frank Act depends to a certain degree on market perception. Thus far, the 
Act has clearly not solved the perception problem. Reflecting Secretary Geithner’s candid assessment of 
the likely limits of Dodd-Frank in the event of a full blown financial crisis, the largest institutions 
continue to enjoy access to cheaper credit based on the existence of the implicit Government guarantee 
against failure. Standard & Poor’s ("S&P") and Moody’s Investors Service (“Moody’s”), two of the 
world’s most influential credit rating agencies, recently reinforced this significant advantage for those 
institutions. In January of this year, S&P announced its intention to make permanent the prospect of 
Government support as a factor in determining a bank's credit rating, a radical change from pre-TARP 
practice, stating its expectation that "this pattern of banking sector boom and bust and government 


' It was apparent to SIGTARP from the context of the interview, including the reference to doing something 
exceptional "again” in the face of a fiilure financial crisis, that Secretary Geithner was referring to the possibility of 
future bailouts. While Treasury has not disputed the quotation attributed to Secretary Geithner or the context in 
which it was presented in SIGTARP’s audit report. "Extraordinary Financial Assistance to Citigroup, Inc,,” at least 
one Treasury official has suggested that Secretary Geithner was actually referring to using the tools of the Dodd- 
Frank Act. 
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support to repeat itself in some fashion, regardless of governments’ recent and emerging policy response.” 
Similarly, also in January, Moody's stated its belief that the proposed resolution regime “will not work as 
planned, posing a contagion risk and most likely forcing the government to provide support in order to 
avoid a systemic crisis." Because of this belief, Moody's intends to continue assuming government 
support for the eight largest banking organizations. In short. S&P and Moody’s are telling the market that 
they do not believe that the Dodd-Frank Act has yet ended the problems of “too big to fail,” and given the 
discounts that such institutions continue to receive, the market seems to be listening, In fact, some recent 
reports suggest that the largest banks’ funding advantage over their smaller competitors has actually 
increased since the passage of the Dodd-Frank Act As former Treasury Secretary and National 
Economic Council Director Lawrence Summers said more than a decade ago. “a healthy financial system 
cannot be built on the expectation of bailouts.” Unless and until institutions viewed by the market as “too 
big to fail” are either broken up, so that they are no longer a threat to the financial system, or a structure is 
put in place to assure the market that they will be left to suffer the full consequences of their folly, the 
prospect of more bailouts will potentially fuel more bad behavior with potentially disastrous results. In 
this sense, TARP’s price tag goes far beyond dollars and cents, and its ultimate cost will remain unknown 
until the next financial crisis occurs. 

Another fundamental non-financial cost of TARP is the potential harm to the Government’s credibility 
and the public’s eroding trust in Government that has attended this program. Despite the recent surge in 
reporting on TARP’s successes, many Americans continue to view TARP with anger, cynicism, and 
mistrust. While some of that hostility may be misplaced, much of it is based on entirely legitimate 
concerns about the lack of transparency, program mismanagement, and flawed decision-making processes 
that continue to plague the program. When Treasury refused for more than a year to require TARP 
recipients to account for the use of TARP funds, or claimed that Capital Purchase Program participants 
were "healthy, viable” institutions knowing full well that some were not, it damaged the public’s trust to a 
degree that is diftlcult to repair. When Treasury revised its AIG loss estimate in October 2010 without 
disclosing that the new lower estimate followed a change in the methodology Treasury previously used to 
calculate losses on its investment, and that it would be required by its auditors to use the older, less 
favorable, methodology in the official audited financial statements in mid-November 2010, it left itself 
vulnerable to charges that it placed short-term political concerns ahead of transparency in its 
communications with the American people. Similarly, when the Government failed to negotiate robustly 
on behalf of the taxpayer, as it did when agreeing to compensate AIG’s counterparties 100 cents on the 
dollar for securities worth less than half that amount, or when Treasury made critical and far-reaching 
decisions without taking an even modestly broad view of their impact, such as pushing for dramatically 
accelerated automobile dealership closings without considering the potential for devastating job losses, or 
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when it promotes programs without meaningful goals or metrics for success, such as its mortgage 
modification programs, the public’s negative perception of TARP should hardly come as a surprise. 

According to recent testimony from a Treasury official, Treasury acknowledges that it “certainly could 
have done a better job explaining what [it was] doing” and “why [it was] doing it.” Transparency, of 
course, should not be a program afterthought, and TARP’s problems, which are ongoing, run much 
deeper than mere failures of explanation. When we face the next financial crisis, public confidence will 
be essential to buttress the political will necessary to undertake the difficult and expensive steps that may 
be needed. Unfortunately, the avoidable damage to Government credibility occasioned by the 
mishandling of TARP has dangerously undermined the Government's ability to respond effectively in the 
future. In other words, for all its help in rescuing the financial system from the brink of collapse. TARP 
may have left a truly frightening legacy: It has increased the potential need for future Government 
bailouts by encouraging the “too big to fail" financial institutions to become even bigger and more 
interconnected than before, therefore increasing their ultimate danger to the financial system, while at the 
same time, Treasury’s mismanagement of TARP and the resulting deep unpopularity of the program have 
decreased the Government’s ability to actually accomplish such bailouts in the future, even if necessary. 

Part of the potential harm to the Government’s credibility that has attended this program relates to 
TARP’s failure to meet several of the most fundamental goals set for it by both Treasury in announcing 
TARP programs and Congress in providing Treasury authorization to expend TARP funds - in particular, 
"increas[ing] lending,” “provid[ing] public accountability,” “preserv[ing] homeownership," and 
"promot[ing] jobs and economic growth." In Treasury’s view, although EESA included these goals, the 
authorities Congress provided Treasury "were narrower than that.” According to recent testimony from a 
Treasury official. Congress directed Treasury specifically to “promote the stability and liquidity of the 
financial system” through the purchase of troubled assets and in doing so. Treasury was only “supposed 
to take those other considerations into account,” but it was not, for example, given $700 billion and told 
to “reduce the unemployment rate in any way [it saw] fit.” In short. Treasury apparently now contends 
that the issues surrounding unemployment, foreclosures, and credit provision are not its responsibility 
under TARP. Treasury’s view, however, runs contrary to what many believe TARP was designed to 
accomplish. For example, during his recent testimony before COP, Professor Stiglitz emphasized that 
"TARP was justified to the American people as necessary to maintain the flow of credit, the lifeblood of 
an economy. It was hoped that it would play a pivotal role in dealing with the flood of mortgage 
foreclosures and the collapse of the real estate market that led to the financial crisis.” Treasury’s 
remarkably late complaint about the lack of authority from Congress sounds more like excuse than 
explanation. 



285 


In measuring TARP's success in fulfilling its goals, it is useful to compare its impact on both Wall Street 
and Main Street. By fulfilling the goal of avoiding a financial collapse, there is no question that the 
dramatic steps taken by Treasury and other Federal agencies through TARP and related programs were a 
success for Wall Street. Those actions have helped gamer a swift and striking turnaround, accompanied 
by a return to profitability and seemingly ever-increasing executive bonuses. For large Wall Street banks, 
credit is cheap and plentiful and the stock market has made a tremendous rebound. And as noted above, 
the largest of the Wall Street financial institutions continue to reap tangible benefits from Treasury’s 
explicit proclamation in late 2008 and early 2009 that it would not let them fail. Main Street, too, has 
reaped a significant benefit from the prevention of a complete collapse of the financial industry and 
domestic automobile manufacturers and the ripple effects such collapses would have caused, as well as 
from rising stock market prices. Main Street, however, has largely suffered alone with respect to those 
areas in which TARP has fallen short of its other goals. 

As SIGTARP’s quarterly reports to Congress have well chronicled, TARP’s Main Street goals of 
"increas(ing] lending” and "promot[ing] jobs and economic growth” have been largely unmet. Indeed, it 
bears noting, as Joseph Stiglitz did at the most recent COP hearing, that “TARP and the recovery of 
troubled assets were not ends in themselves, but means to an end. namely the recovery of the economy.” 
After two years of steady decreases in overall lending following the hundreds of billions of TARP dollars 
provided to banks with the express purpose to increase lending, only now are there signs that lending is 
beginning to increase. TARP’s failure in this regard may in part be due to Treasury’s faiiure to require or 
incentivize increased lending through TARP’s capital infusion programs for financial institutions - the 
Capital Purchase Program, the Targeted Investment Program, and the Community Development Capital 
Initiative. In addition, for more than a year. Treasury did not even require TARP recipients to report on 
how they used TARP funds, providing an opaque cover for those institutions that continued to cut 
lending, and avoiding accountability forTreasury itself. And while the large banks were rescued, many 
of the smaller community and regional banks that are responsible for much of the lending to consumers 
and small businesses are in trouble. According to the FDIC, the number of banks at risk of failing rose 
for the 17th straight quarter to 884 during the fourth quarter of 2010, which means that one in nine FDIC- 
insured institutions is at risk of collapse. 

TARP’s failure to realize EESA’s most specific Main Street goal, "preserving homeownership,” has had 
perhaps the most devastating and tragic consequences. To be clear, notwithstanding Treasury’s recent 
claims that Congress did not give it the necessary tools to achieve the Main Street focused goals of EESA, 
there is little question that the promise of providing foreclosure relief was part and parcel of the prior 
Administration’s ability to secure the passage of EESA in 2008. At the time, it was generally understood 
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in Congress that Treasury was going to use the $700 billion to purchase mortgage-related assets, such as 
whole loans and mortgage-backed securities, As Representative Luis Gutierrez recently noted, for many 
members of Congress, their votes in support of EESA were based on the understanding that after these 
mortgages were purchased, the goal of “preserving homeownership” would be pursued through 
Treasury's modification of those mortgages for eventual resale into the market, a sentiment that was 
marked by Senator Reed of this committee at the time EESA was passed, stating “we cannot simply assist 
Wall Street,” but also “homeowners who are facing foreclosure." 

Treasury’s decision to abandon its plan to purchase troubled assets did not relieve it of its obligation to 
fulfill its promise to members of Congress and to the American people that TARP would be used to meet 
the goal of preserving home ownership. Unfortunately, notwithstanding recent attempts to redefine this 
obligation. Treasury has come up tragically short. The Home Affordable Modification Program 
("HAMP”). the Administration’s signature foreclosure prevention program, began with much promise to 
meet this goal, with initial e.xpectations to “help up to 3 to 4 million at-risk homeowners avoid 
foreciosure" “by reducing monthly payments to sustainable levels.” But as SIGTARP and the other 
TARP oversight bodies represented at this hearing today - COP and the Government Accountability 
Office (“GAO”) - have detailed in various audits and reports, HAMP has been beset by problems from 
the outset and, despite frequent retooling, continues to fall woefully short of meeting its original 
expectations. Today the program is under siege from all quarters, with near universal agreement that the 
program has failed to meet its goals, and the current debate understandably centering on whether the 
program should be terminated, replaced or revamped. 

The fhistration expressed from both sides of the aisle is understandable. The problems that HAMP and 
its companion programs are meant to address, unfortunately, remain painfully clear as the housing crisis 
continues to have devastating consequences for millions of families across the nation. As SIGTARP 
described in its January 201 1 Quarterly Report to Congress, the housing market conditions at the end of 
2010 were remarkably discouraging. According to RealtyTrac data, a record 2.9 million homes received 
foreclosure filings in 2010. up from 2.8 million in 2009, and 2.3 million in 2008. Realty Trac had 
estimated a 20 percent increase in 201 1 , although that number may be affected by its recent report that 
foreclosure filings were down last month. It appears, however, that the decrease was driven by 
allegations of improper foreclosure processing which have disrupted court dockets and severely restricted 
the industry’s capacity to process foreclosures, rather than an improving housing market. RealtyTrac 
expects that the number of foreclosure filings will increase again, but that could take several months. 
Some estimate that as many as 13 million homes will be subject to foreclosure filings during the operative 
stage of HAMP. 
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In contrast, only a small fraction of struggling homeowners are the beneficiaries of ongoing permanent 
mortgage modifications under HAMP. While Treasury’s recent press releases indicate that close to 

608.000 homeowners have received permanent modifications, that number ignores the approximately 

68.000 of these “permanent” modifications that were later cancelled. According to Treasury's January 
201 1 Making Home Affordable Program report, the number of ongoing permanent modifications has now 
reached just less than 540,000. Less than half of those, almost 246,000, were funded by and attributable 
to TARP. The remaining modifications were funded outside of TARP by the Government Sponsored 
Entities (“GSEs"). A combined total of more than 808,000 trial and permanent modifications have been 
cancelled, with more than 145,000 trial modifications still in limbo. Based upon extensive research 
conducted by ProPublica, HAMP has not materially altered the average rate of industry'-wide 
modifications over the past two years, which still stands at the pre-HAMP monthly rate, and only about 
one in five homeowners who applied for a HAMP modification have received a permanent modification.^ 
These permanent modification numbers pale in comparison not only to foreclosure filings, but also to 
Treasury’s initial prediction that HAMP would “help up to 3 to 4 million at-risk homeowners” “by 
reducing monthly payments to sustainable levels." As Senator Whitehouse stated last month, “(tjhe 
HAMP program is operating at one-fifth of its self-defined level of success, which is about less than half 
of the actual foreclosure liability that we face as a country. So that can’t be seen as anything resembling a 
success.” 

HAMP's failure to meet its original expectations has many causes, starting with a rushed launch based on 
deficient analysis, a flawed incentive structure that could not overcome the conflicts of interest inherent in 
the Treasury-designed program, and insufficiently developed rules requiring frequent changes to program 
guidelines. The unnecessary confusion and delay that accompanied the hasty rollout were exacerbated by 
Treasury’s initial decision (later corrected) to encourage servicers to accept homeowners into trial 
modifications without requiring adequate documentation of income, despite SlGTARP’s warning of the 
hazards of doing so. And while Treasury now acknowledges that “when HAMP was launched in early 
2009, servicers were totally unequipped to deal with a crisis," Treasury’s design of HAMP as a program 
so entirely dependent on servicer competence, along with its decision to flood those same "unequipped" 
servicers with trial modifications based on unverified data, in no small part contributed to the well- 
documented servicer failures that followed. 

Any credible assessment of whether HAMP should be permitted to continue must start with Treasury’s 
clear articulation of the number of sustained permanent modification it believes HAMP will deliver. 

■ Olga Pierce and Paul Kiel, “By the Numbers: A Revealing Look at the Mortgage Mod Meltdown,” ProPublica 
(Mar. 8, 2011) (online at www.propublica.org'article/by-the-numbers-a-revealing-look-at-the-mortgage-mod- 
melldown). 
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Remarkably, despite consistent and repeated recommendations from SIGTARP and the other TARP 
oversight bodies, as well as members of Congress, Treasury has steadfastly refused to adopt expectations 
and goals for the most meaningful aspect of HAMP - permanent modifications that offer secure, 
sustainable relief to the program's intended beneficiaries. Rather than develop such goals and metrics, 
which would allow more meaningful oversight, promote accountability, and provide guidance for useful 
change, a Treasury official in recent testimony before the House Financial Services Committee merely 
promised '1o reach out to as many eligible homeowners as possible to our program’s expiration in 2012.” 

In December 2010, COP attempted to fill the void left by Treasury by estimating that, if current trends 
hold, HAMP will result in only 700,000 to 800,000 effective permanent modifications. Since then, other 
entities have formulated their own estimates, with Mark Zandi, chief economist of Moody’s Analytics, 
recently predicting that HAMP will result in approximately 750.000 effective permanent modifications, 
while just last week, CBO estimated that if the HAMP Termination Act of 201 1 (H.R. 839) were to be 
enacted by June 201 1, it would prevent a total of 100.000 new modifications of non-GSE mortgages in 
the eighteen months spanning between June 2011 and December 2012. Unfortunately, these bleak 
projections appear all too reasonable, with participation trends getting worse each quarter. 

Rather than confirm or reject COP’s estimate, or provide one of its own. Treasury does something 
astonishing: albeit in the context of calculating HAMP’s total cost, it suggests both that COP’s estimate 
might be accurate, which would mean roughly an additional 160.000 to 260,000 ongoing permanent 
modifications by program’s end, or that the total might be twice COP’s estimate, which would mean 
roughly an additional 850,000 to 1 ,050,000 ongoing permanent modifications by program’s end. 
Treasury’s suggestion that the number of new ongoing permanent modifications might vary by a factor of 
close to 10 can hardly give comfort to those interested in saving HAMP. Nor does it provide the 
American people and their representatives in Congress with the kind of information that is absolutely 
necessary in evaluating whether the program should be shut down, significantly revamped, or permitted to 
stay on its current course. 

The foundation for Treasury’s claim that HAMP should be permitted to continue in its current form 
appears to be that while HAMP is not designed to help every homeowner at risk of foreclosure, at least 
the program is helping some families, even if it is nowhere near the number originally promised. 

Treasury continues to rely on trial modifications as a measure of success - just last month ft highlighted 
the 'lemporary relief such modifications provide, reinforcing its prior declaration that “every person who 
is in a temporary modification is getting a significant benefit.” Treasury has also regularly changed its 
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criteria for success, citing at different times the total number of trial modification offers extended to 
borrowers, regardless of whether they were accepted, and then the total number of trial modifications, 
regardless of whether they became permanent, which far fewer than half have actually done. While the 
close to 540.000 families that benefit from ongoing permanent HAMP modifications have certainly met 
with success, this does not make the program itself successful. A more meaningful measure is the 
potentially millions of homeowners who the program expected to help, but may never be provided with 
meaningful assistance because of flaws in the program’s design, management and execution. And while 
Treasury’s descriptions of the individuals and families helped by HAMP, now featured prominently in 
Treasury’s daily blog postings, are no doubt powerful testaments to H AMP’s potential to help individual 
struggling homeowners remain in their homes and avoid foreclosure, they only highlight the lost 
opportunity to help so many more. At the same time, they also ignore, and arguably disserve, the 
individuals and families who have suffered real and demonstrable harm from failed trial modifications 
under HAMP. In SlGTARP’s October 2010 Quarterly Report, SIGTARP provided examples of the 
damage that failed trial modifications have inflicted, including complaints received through SIGTARP's 
hotline. Since then, there have been countless published reports of HAMP participants who end up far 
worse off for having engaged in a futile attempt to obtain the sustainable relief that the program promised. 
Failed trial modifications often leave borrowers with more principal outstanding on their loans, less home 
equity, depleted savings, and worse credit scores. And even in situations where those homeowners never 
missed a payment, servicers are permitted, with Treasury’s explicit approval, to impose on them back 
payments, penalties, and even late fees that become due once their trial modification is cancelled. The 
impact of these added burdens becomes even greater when trial modifications are allowed to continue 
long past the three-month period called for by the program. 

To be sure, if HAMP continues in the status quo, some incremental number of families will certainly 
benefit from new, ongoing permanent modifications.^ But without any estimate from Treasury about 
what that incremental number will be, it is nearly impossible to measure the incremental benefit against 
the additional costs of continuing at the current pace, including the additional administrative costs, the 
opportunity costs of not pursuing potentially more effective alternatives, the harm inflicted on those who 
will inevitably enter into modifications that later fail, and further harm to Government credibility. 


’Although Treasury argues that the proposed termination of HA.VIP would prevent up to 30,000 homeowners a 
month from receiving a permanent modification, the estimates provided by COP, Moody’s Analytics, and CBO all 
suggest that HAMP will generate results lower than an additional 30,000 permanent modifications per month. 
Moreover, it Is important to note that the majority of HAMP modifications are done by the GSEs, without the 
benefit of TARP funds. Indeed, Treasury reported that in January of this year there were only 13,555 new TARP 
funded permanent modifications, which were offset by 5,373 cancellations. 
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One additional defense Treasury offers against terminating HAMP is its claim that the servicing industry 
“was not and still is not fully equipped to deal with this crisis. Ending HAMP now will mean that the fate 
of struggling homeowners will be solely up to the servicers." While Treasury’s acknowledgement of the 
abysmal performance of servicers is important, its use of that observation to justi^' the continuation of 
HAMP has a through the looking glass quality to it. By its very design, HAMP puts the “fate of 
struggling homeowners” squarely in the hands of servicers. Under HAMP, servicers not only operate as 
the point of contact for distressed homeowners seeking to participate in the program but also administer 
the loans on behalf of investors. In short Treasuiy has already placed virtually all of HAMP’s eggs in the 
servicer basket. Further, Treasury’s implicit suggestion that it can and will control servicer behavior 
within HAMP is utterly belied by experience, and more recently, by its own admission of impotence in 
the face of servicer misconduct in HAMP. Despite nearly daily accounts of servicer errors and more 
serious misconduct Treasury reported to SIGTARP that as of December 31, 2010. it had yet to impose a 
financial penalty on, or withhold or claw back incentives from, a single servicer for any reason other than 
failure to provide data. ProPublica’s analysis of Treasury data over the past year indicates that borrower 
complaints about servicers are increasing, despite Treasury's claims that sers'lcere have improved. Any 
hope for meaningful changes to servicer practices, it seems, will have to come from outside of HAMP. 

In recent months. Treasury’s evolving defense of HAMP has also featured the claim that HAMP has had a 
beneficial impact on private modifications that occur outside of the HAMP program. This too is a 
questionable measure of success. While Treasury may deserve credit for having had a positive, if 
inadvertent, impact on industry practice, according to a December 2010 COP report, “when pressed. 
Treasury acknowledges that there Is no clear causal link between HAMP and proprietary modifications. ' 
Furthermore, while data suggests that proprietary modifications have generally improved from the 
homeowner's perspective since the launch of HAMP, the terms of such modifications are typically far 
less advantageous, often including more unfavorable terms for the borrower, higher rates of redefault, and 
broader imposition of servicer fees that are specifically prohibited in HAMP. This view was made clear 
in recent testimony from a HUD official, who stated that “the HAMP program clearly is more effective" 
and advantageous for homeowners than any proprietary modification programs, which he confirmed have 
lower reductions in monthly payments and higher redefault rates. In other words, it is odd for Treasury to 
celebrate modifications whose terms would largely be unacceptable from both the borrower's and 
Treasury's perspective in HAMP. In addition, ProPublica’s research indicates that mortgage servicers, in 
a return to pre-HAMP practices, have increasingly been putting struggling homeowners into repayment 
plans instead of modifications, which are a more onerous option for those borrowers because they 
increase monthly payments. Furthermore, touting such proprietary modifications as a HAMP “success" 
also undermines Treasury’s defense of the need to continue HAMP. If it truly views these modifications 
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in such an admiring light, it raises the very serious question as to why taxpayers should continue to fund 
HAMP. 

Secretary Geithner has at least begun to acknowledge the program’s obvious shortcomings, recently 
conceding that HAMP “won’t come close” to the initial estimate of helping 3 to 4 million at-risk 
homeowners avoid foreclosure. Secretary Geithner has also finally acknowledged what SIGTARP and 
the other oversight entities have been stating for some time, that loan servicers - which by design bear the 
central responsibility for implementing HAMP - "are still doing a terribly inadequate job.” Further, the 
Secretary admitted that the program suffers from a design flaw that goes to its very heart, with the 
recognition that the incentives to servicers that were intended to serve as the engine of HAMP simply 
"have not been powerful enough” within the program as designed by Treasury, While these admissions 
about the fundamental flaws in HAMP represent a step forward, they come very late in the game and 
unaccompanied by any consequential changes to the program or meaningful statement of program goals. 
Indeed, notwithstanding Secretary Geithner’s recent statements, those responsible for administering 
HAMP continue to celebrate the status quo, expressing no intent to meaningfully respond to these failures 
in performance or design, choosing instead both to accept and to tout HAMP's dismal results. In late 
February, a Treasury official reportedly declared to applauding servicers at a Mortgage Bankers 
Association conference that the attendees would not “see any major new programs coming out,” and that 
while Treasury "may tweak around the edges,” its “primary objective in 201 1 is excellence in the 
program we have.”^ In blog postings, Treasury officials have actually been touting HAMP’s abysmal 
numbers as a defense to those calling for its termination. In short, Treasury stands alone in defending the 
status quo, with those opposed to terminating HAMP calling on the Administration to make deep and 
necessary changes. 

As a result of HAMP’s failures, considerable TARP funds that could have been made available through 
better program design and administration may well never reach the distressed homeowners on Main Street 
whom Congress intended to benefit from TARP just as much as the rebounding Wall Street financial 
institutions. As a result, we have little reason to hope that a program that began with much promise will 
be anything more than it is today - a program that assists only the small portion of distressed homeowners 
who benefit from a sustainable permanent modification, offers others little more than false hope, and in 
certain cases causes more harm than good. 


^ Jon Prior, Treasury makes adjustments to give tlAkflP a chance, HousingWire (Feb. 24, 2011) (online at 
www.housingwire.eom/2011/02/24/treasury-makes-adjustmenK-to-give-hamp-a-chance). 
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While TARP is undoubtedly winding down, it is far from over. With the sunsetling of the Congressional 
Oversight Panel and the excellent work it has done, the remaining oversight bodies will need to redouble 
their efforts. For SIGTARP, in addition to our continued commitment to program transparency and 
accountability through our reporting and auditing functions, the work will also increasingly focus on 
criminal and civil investigations into the conduct of those who have stolen or attempted to steal from the 
taxpayers’ investment in TARP, as well as those who would fraudulently exploit the existence of TARP 
programs for their own gain. 

Finally, on a personal note, today likely represents my last time testifying before the United States Senate 
before 1 step down at the end of the month to join New York University’s School of Law as an adjunct 
professor and senior fellow for its Center on the Administration of Criminal Justice and the Mitchell 
Jacobson Leadership Program on Law and Business. In the nearly two-and-a-half years since I first 
appeared before this Committee at my confirmation hearing, I have been blessed with the opportunity to 
serve our country as it has struggled through this financial crisis, and I would like to thank the members 
of this Committee for their unwavering and bipartisan support of our office. Without that support, it is 
unlikely that SIGTARP would have ever been able to achieve our goals of bringing transparency to 
TARP, holding its participants accountable, and deterring and prosecuting those who have sought to take 
criminal advantage of this national crisis. 

Chairman Johnson, Ranking Member Shelby, and members of the Committee, thank you again for this 
opportunity to appear before you, and I would be pleased to respond to any questions that you may have. 
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Chairman Johnson, Ranking Member Shelby, and Members of the 
Commiltee: 

I am pleased to be here today to discuss our work on the Troubled Asset 
Relief Program (TARP), which Congress established on October 3, 2008, in 
response to the financial crisis that threatened the stability of the D.S. 
financial system and the solvency of many financial institutions. Under the 
original TARP legislation, the Department of the Treasury (Tri?asuryj had 
the authority to purchase or insure $700 billion in troubled assets held by 
financial institutions.' The Secretary of the Treasury extended the 
authority originally provided under EESA through October 3, 2010. 
However, the Dodd-Frank Wall Street Reform and Consumer Protection 
Act (Dodd-Frank Act) — signed into law on July 21. 2010 — set a new 
spending ceiling for TARP, in effect prohibiting Treasury from incurring 
any additional obligations for programs that had not been initiated prior to 
June 25, 2010.^ 

A broad range of activities have been initiated under TARP. Specific 
initiatives have ij\jected capital into key financial institutions; 
implemented programs to address problems in the securitization markets; 
provided assistance to the automobile industry and American 
International Group. Inc. (AJG); and offered incentives for modifying 
residential mortgages, among other things. As TARP passes the 30-month 
mark, U.S. financial markets appear to be less volatile than they were in 
2008. But questions about a sustained economic recovery continue, and 
cert ain areas of the economy still face significant challenges. For example, 
foreclosures and mortgage delinquencies continue to linger and small 
businesses still face tight credit conditions. As a result, TARP has been 


'The Emergency Economic Stabilization Act of 2008 (EESA). Pub L, No. IIO-IMI), 122 Stat. 
LriO.'S (2008) (codjfied ai 12 U.S.C. §§ 5201 et seq j. EESA originally authorized Treasury to 
purchase or guarantee up to $700 billion in troubled assets The Helping P’amilies Save 
Their Homes Act of 2(K)9, Pub L No. 111-22, Div. A, 123 Stat. 1632 (2009), amended EESA 
to reduce the maximum allowable amount of outstanding troubled assets under EESA by 
almost .$1,3 billion, from $700 billion to S698.741 billion. EESA retiuires that the appropnate 
committees of Congress be notified in writing when the Secretary of the Treasury, after 
consultation with the Chairman of the EJoard of Gov'emors of the Federal Reserve System, 
determines that it is necessary to purchase other financial instruments to promote financial 
market stability. Section 3(9) of EESA (codified at 12 U.S.Cf 5202(9)), 

Do<kl-Frank Act, fhib. L No, 111-203, 124 Slat. 1376(2010), (1) reduced Treasury's 
authonty to purchase or insure troubled assets to a maximum of $475 billion and (2) 
prohibited Treasury, under EESA, from incurring any additional obligations for a program 
or initiative unless the program or initiative iiad already been initiated prior to June 25, 
2010 . 
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transformed into a program tiiat focuses primarily on presetting 
homeownership improving financial conditions for small financial 
institutions and businesses. While many other programs have ended atid 
begun winding down operations and some participating institutions have 
repaid part or all of their TARP funds, the prospect of repayment from 
some other institutions, both large and small, remains uncertain. 

EESA required GAO to report at least every 60 days on findings from our 
oversight of actions taken under the programs. ‘ We have been monitoring 
TARP programs since their inception and our reports have highlighted 
challenges facing many of these programs. To date, we have issued more 
than 40 reports and testimonies related to TARP and made more than 60 
recommendations to Treasury and the Board of Governors of the Federal 
Reserve System (Federal Reserv'e) to improve the transparency and 
accountability of TARP operations. 

This statement is primarily based on our January 12 , 2011, report and 
focuses on (1) the status of TARP programs; (2) Treasury's progress in 
implementing an effective management structure for TARP, including 
staffing the Office of Financial Stability (OFS), overseeing contractors, and 
establishing a comprehensive system of internal controls; and (3) trends in 
key relevant economic indicators.^ To do our work, we leveraged our prior 
reports, reviewed documents provided by Treasury’s OFS, and conducted 
interviews with Treasury and OFS officials, We conducted this 
performance audit from March 2010 and January 2011 and updated 
selected infonuation in March 201 1 in accordance witJi generally accepted 
government auditing standards. Those standards require that we plan and 
perform the audit to obtain sufficient, appropriate evidence to provide a 
reasonable basis for our findings and conclusions based on our audit 
objectives. We believe tliat the evidence obtained provides a reasonable 
basis for our findings and conclusions based on our audit objectives. 


‘Section 1 16 of EESA, i2 U.S.C § 5226 (codified at 12 U S C 5 5226) 

*GAO, Troubled Asset Relief Proginm: Status ofProgrnmfi and [rnplemenlation uf GAO 
Kecotnnmidations, i;.\t *-i ! ?1 (WasKington, D C,- Jan, 12, 2011). 
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Summary 


Some TARP prograir^ — Capital Assistance Program, Asset Guarantee 
Program, and Targeted Investment Program — have been terminated. 
Others, like the Capital Purchase Program (CPP) and the Term Asset- 
Backed Securities Loan Facility (TALF), have closed and are winding 
down operations, and several programs that focus on preserving 
homeownership and that have provided assistance to auto companies and 
AIG remain ^tive. 

CPP, which closed in December 2009, had $30.8 billion outstanding as of 
March 9, 2011, and had received about $171 billion in full and partial 
repayments from CPP participants. However, Treasury faces various 
oversight and management challenges in addressing missed dividend and 
interest payments and monitoring repayment requests. 

Funding of TALF loans by the Federal Reser\^e Bank of New York 
(FRBNY) closed in June 2010, and no TARP funds had been expended as 
of March 9, 2011, to purchase collateral from FRBNY because no collateral 
had been surrendered to TALF LLC. TALF will continue to pose potential 
risks to Treasury until all loans are repaid to FRBNY and the program is 
terminated. 

WWle the Home Affordable Modification Program (HAMP) remains 
Treasury’s primar>’ program to assist homeowners facing foreclosure, the 
program had a slow start and has not performed as anticipated. Treasury 
announced several new programs in 2010. As of March 9, 2011, $1.2 billion, 
none of it recoverable, had been disbursed for TARP housing programs. 
Our most recent work shows there is more Treasury can do to better 
ensure the effective implementation of this program. 

The Automotive Industry Financing Program (AIFP) had an outstanding 
balance of just more than $44.2 billion as of March 9, 201 1. At that time, 
approximately $29.5 billion had been repaid, but Treasury still owned 33.3 
percent equity in General Motors (GM), 9.2 percent in Chrysler, and 73.8 
percent in Ally. While the auto companies’ financial conditions have 
shown signs of iniprovement, their ability to fully repay the AIFP debt and 
equity investments depends on a variety of factors, w'hich will require 
Treasury’s ongoing oversight. 

AIG has continued to receive assistance over the last year via an equity 
capital line established in 2009. As of March 9, 2011, AIG has repaid $9.1 
billion to Treasury. This reduced the balance of Treasury’s assistance to 
AIG to $58.7 billion, which included owning about 92.2 percent of the 
company. The government’s prospects for recouping the assistance it has 
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provided lately rests with the return that Treasury earns when it sells its 
common stock in AIG. 

• The Public-Private Investment Program (PPIP) continues to be an active 
program with $15.9 billion disbursed as of March 9, 2011, and $15.2 billion 
outstanding. Of this investment. Treasury had seen unrealized capital gains 
of approximately $750 million. Treasury still holds oversight responsibility 
for the fund managers until the fund no longer holds assets. 

• The Community Development Capital Initiative (CDCI) and the SBA 7(a) 
Securities Purchase Program are small business programs that account for 
a small portion of TARP funding. CDCI closed in September 2010, and as 
of March 9, 201 1, Treasury had provided about $570 million to 84 CDFIs, 

28 of which had already participated in CPP. SBA 7(a) Securities Purchase 
Program closed in September 2010, and as of March 9, 2011, Treasury had 
made 31 purchases of SBA 7(a) securities totaling about $370 million. 

Staffing remains important in OFS as some programs are still being 
implemented and others require continued monitoring, but staff retention 
could be a challenge for OF^ going forward. OFS has begun to take steps 
that will help retain staff by addressing succession planning for critical 
senior positions, but its workforce plan has not been updated since March 
2(X)9. In addition, partly in response to our recommendations, OFS has 
strengthened its management and oversight of contractors and financial 
agents and its system of internal control for financial reporting and 
compliance with program requirements, 

Indicators that we monitor to assess the effectiveness of TAKP showed 
that credit markets have largely held the gains they achieved since 
October 2008. While the degree of effectiveness has varied across 
programs, some programs have reportedly had the desired effects, 
especially if stabilizing and restoring confidence in the financial system are 
considered the principal goals of the government’s interv'entions. 'fhese 
effects included declines in perceptions of risks in various financial 
markets, such as asset spreads in asset-backed securities; declines in 
interest rates in interbank, mortgage, and bond markets; a renewed ability 
by banks to access capital markets; increasing securitizations; and price 
recovery for some legacy or “troubled” assets. 
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Som6 TARP PrOSrainS According to OFS, from the inception of TARP through March 9, 201 1, it 
® ’ has disbursed $410 billion, and received more than $286 billion primarily 

Including Those That from interest, dividends, and principal repayments on direct loans, 
Ha,V6 Ended and repurchases of investments, and sales of investments. OFS reported $150 

billion in gross direct loans and investments outstanding as of March 9, 

Those That Remain 201 1 (see table i). 

Active, Continue to 
Present Challenges 


Table 1 : Status of TARP Programs, as of March 9, 2011 [unaudited] 


Dollars in billions 

Program 

Asset 

purchase 

price* 

Total cash 
disbursed’’ 

Repayments 

Write-offs and 
realized losses 
on sales' 

Outstanding 

balanced 

Additional 

proceeds' 

CPP 

$204.9 

$204.9 

$171.1 

$2.6 

$30.8 

$24.6 

Targeted Investment 

Program 

40,0 

40.0 

40.0 

0,0 

0,0 

4.4 

AIFP 

81.8 

79.7 

29.5 

6.0 

44.2 

3.8 

A!Q 

69.8 

67.8 

9.1 

0.0 

58.7 

0.1 

Housing programs 

45.6 

1.2 

n/a 

n/a 

n/a 

n/a 

PPIP 

22.4 

15.9 

0.7 

0.0 

15.2 

0.6 

S8A 7a 

0.4 

0.4 

less than 0.1 

0.0 

0.4 

less than 0.1 

CDCI 

0.6 

0.2 

0.0 

0.0 

0.6 

0.0 

TALF 

4.3 

0.1 

0.0 

0.0 

0.1 

0.0 

Asset Guaranty Program 

5.0 

0.0 

0.0 

0.0 

0.0 

3.0 

Total 

$474.8 

S410.2 

$250.4 

$6.6 

$150.0 

$36.6 


Source GAO analysis M Treasury (OFS) oaia 

"Asset purchase price" reflects the aggregate ^ount Treasury agreed to pay to purchase or 
guarantee outstanding troubled assets subject to the S47S billion limit in section 1 ts of EESA, as 
amended by Section 1302 of the Dodd-Frank Act This amount includes signed contract amounts not 
yet disbursed. 

'"Additional proceeds” include dividends from equity securities, interest income from loans and 
securities, proceeds from repurchases of warrants and warrant preferred stock, and proceeds from 
warrant auctions. Treasury also received $31 9 billion in proceeds from sales of 7 7 billion shares of 
Citigroup common stock, of which $25 0 billion is included in "repayments,’' and S6 9 biliion of 
proceeds in excess of cost is included in “additional proceeds " 

‘Treasury’s wrile-offs include $2.3 billion in CPP investments relating to CiT Group and SI . 6 billion in 
loans to Chrysler pursuant to a settlement agreement. Proceeds from the sate of 412 million shares of 
GM commwi stock arrwunting to $13 5 billion are included tn "repayments" and Treasury reported 
S4.4 billion of realized losses (cost in excess of proceeds) on the safe of these securities 
The “oul^anding balan<»° zimounts for CPP and CDCI include the effect of S0,4 billion in exchanges 
of investments under CPP for irrveslments under CDCI, 
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The reported net cost of TARP transactions from inception through 
September 2010, was $18.5 billion; however, the ultimate cost of TARP 
will change as a result of (1) differences between the estimated values of 
the direct loans and investments as of September 30, 2010, and the 
amounts will ultimately reali 2 e (as the assurnptions and estimates 
underlying the valuation of these assets are inherently subject to 
substantial uncertainty), and (2) further disbursements, such as those 
relating to the housing programs which are not subject to repayment, 


CPP Investments Present Under CPP, Treasury invested $205 billion in over 700 financial institutions 
Continued Oversight nationwide. Treasury provided capital to qualifying financial institutions 

Challenges for Treasury from October 2008 to December 2009 by purchasing preferred shares or 
subordinated debentures.® In return for its investment, Treasury received 
preferred stock or debentures, which provided for dividend payments (if 
declared by the issuer) or interest payments, as well as warrants. As table 
1 shows, through March 9, 2011, Treasury had received about $171 billion 
in full and partial repayments. However, Treasury continues to face 
challenges in nmnaging its remaining investments. For example, a growing 
number of CPP participants have missed scheduled dividend or interest 
payments.® As of February 28, 2011, 189 institutions had not made at least 
one scheduled dividend or interest payment by the end of the reporting 
month in which the payments wore duo, for a total of 697 missed 
payments.' Over the past 2 years, the number of CPP institutions missing 
dividend or interest payments by quarter has increased steadily from 8 in 
February 2009 to 152 in February 2011, or about 27 percent of existing 
CPP participants. Although the number of CPP institutions missing 
dividend payments is large and increasing, they represent a small share of 


'For file purposes of financiM institutions generally include qualiiying U.S.-controiied 
banks, savings associations, and both bank and savings and loan holding companies. 

"institutions arc required to pay dividends oniyif they declare dividends, although unpaid 
cumulative dividends generally accrue and the institution must pay them before making 
payments to other types of shareholders, such as holders of common stock 

'The^ fibres differ from tlie number of dividend or interest payments outstanding because 
some institutions made their payments after the end of the reporting month. CPP dividend 
interest payments are due on February 15, May 15, August 15, and November 15 of each 
year, or the fii^ business day subsequent to those dates. The reporting period ends on the last 
day of the calendar month in which the dividend or interest payment is due. 
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the total dollar anioiint of original CPP investments. Generally, if an 
institution has not paid in full a total of six dividend or interest payments, 
Treasury has the right to elect two members to the institution’s board of 
directors. As of February 28, 201 1, 32 institutions had at least six missed 
payments that remained unpaid, and Treasury had not; yet exercised its 
right to nominate directors for these institutions. However, 31 CPP 
institutions that have missed at least five payments have agreed to have 
Treasury observers attend meetings of their boards of directors. As more 
institutions miss scheduled dividend payments, Treasury faces a 
significant challenge of determining the extent to which it will exercise its 
right to nominate board members. In August 2010, Treasury began 
addressing tliis challenge by publicly releasing information on its policies 
and procedures for nominating board members to these institutions. These 
plans include using OFS staff to observe board meetings of institutions 
missing at least five dividend or interest payments and using a variety of 
considerations — such as an institution's financial condition and function 
of its board of directors — to decide whether to nominate a board member. 

In addition, in order to protect its interests in CPP investments and 
promote financial stability, Treasury has conducted a limited, but growing, 
number of exchanges and dispositions. Over the last 2 years, Treasury has 
restniclured the assistance provided to 16 CPP participants by swapping 
its preferred stock for other forms of e<iuity securities or selling the 
preferred stock to new investors involved in a merger or capital 
restructuring with a CPP institution. OFS finalized policies and procedures 
governing exchanges and dispositions of TARP securities, including CPP 
investments, in October 2009. OFS staled that it would consider various 
factors when assessing an institution’s proposal for an asset exchange, 
including the impact on the institution’s capital, the possible impact on 
Treasury's position relative to holders of similar securities, the U.S. 
government’s overall economic position, and whether any premiums paid 
over market prices arc reasonable and consistent with similar transactions 
in the marketplace. 

Through February 2011, Treasury had received about $171 billion in full 
and partial repayments from 146 institutions, including 28 institutions that 
exchanged $3(^1 mUHon of their CPP investments for investments under 


*According to Treasury, the total investaient amount of CPP institutions with unpaid 
dividends or interest payments was $^1.8 billion as of January 31. 2011, compared to a total 
outstanding investment amount of $<19.4 billion and an original investment amount, of 
$204.9 billion. 
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Treasuiy’s CDCI program. However, questions about the health of smaller 
banks continue, and small institutions participating in CPP may face 
challenge in fulfilling the terms needed to exit the program. According to 
Treasury data, 75 percent of the total dollar amount of CPP investments in 
institutions under $10 billion in assets remains outstanding compai ed to 
only 10 percent for investments in institutions over $10 billion. Our recent 
report on CPP identified weaknesses in Treasury's monitoring of 
regulators’ decisions to approve or deny requests to repay CPP 
investments.® The American Recovery and Reinvestment Act of 2009 
included provisions modifying the terms of CPP repayments to require that 
Treasury allow any institution to repay its CPP investment subject only to 
consultation with the appropriate federal bank regulator. Treasury 
officials indicated that, as a result of these changes, tliey had not provided 
guidance or criteria to regulators on deciding when to allow institutions to 
repay CPP investments and ha<l not collected information on the reasons 
for these decisions. However, according to Treasury, it helped facilitate 
meetings among the regulators in the spring of 2009 at which they 
discussed standards for permitting TARP recipients to repay. 

Bank regulatory officials said they used existing supervisory procedures 
that were generally applicable to capital reductions as a basis for 
reviewing CPP repurchase requests. In our recent report, we found that 
while the decision ultimately lies with the regulators, without coUecting 
information on or monitoring regulators’ decisions. Treasury had no basis 
for determining whether decisions involving similar institutions were 
being made consistently and, thus, whether CPP participants were being 
treated equitably, f-^irther, absent information on why regulators made 
repayment decisions, Treasury cannot provide feedback to regulators. 
Accordingly, we recommended that Treasury periodically collect and 
review certain information from bank regulators on the analysis and 
conclusions supporting their decisions on CPP repayment requests and 
provide feedback for the regulators’ consideration on the extent to which 
regulators are evaluating similar institutions consistently. In its response, 
Treasury stated that it would consider ways to address the objectives of 
our recommendations while also noting the constraints presented by the 
law and principles of regulatory independence. 


®GAO, Troubled Asset Relief Program: Opportunities Exist to Apply Lesso^is Learned 
from the Capital Putekase Program to Similarly Designed Programs and to Improve the 
Repayment Process, GAO-11-47 (Washington, D.C.: Oct. 4, 2010) 
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About Half of the TALF 
Loans Have Been Repaid, 
but Continued Monitoring 
is Important 


TALF provided lo^ms to private investors to purchase asset-backed 
securities (ABS) and commercial mortgage-backed securities (CMBS) to 
encourage the issuance of new securitizations and provide liquidity for 
new consumer and business loans. To assist in this effort, Treasury 
provides credit protection for TAI^F. TALF made about $71 billion in loans 
from March 2009 through June 2010, with most of them secured by credit 
card ABS, auto loan ABS, legacy CMBS, and student loan ABS. According 
to the Federal Reserve, more than half of these loans have been repaid. 
Moreover, Treasury has not had to disburse any TARP funds to cover 
losses from unpaid loans. However, until all loans are repaid to P'RBNY, it 
is important for Treasury to continue to monitor TALF to anticipate future 
needs for credit support. 


Treasury has addressed concerns that we raised about Treasury’s role in 
TALF’, including monitoring risks related to commercial mortgage-backed 
securities, formalizing the decision-making process with the Federal 
Reserve, and conducting an assessment of how to track and report on 
assets that might be surrendered. 


AIFP Illustrates both 
Progress and Ongoing 
Uncertainty in Recouping 
Assistance 


From December 2008 through December 2009, Treasury announced $86.3 
billion in funding available to help stabilize the auto industry and 
disbursed $79.7 billion of this funding, including (1) about $62 billion to 
fund Chrysler and GM while they restructured, (2) about $16.3 billion to 
provide capital assistance to Ally Financial, and (3) $1.5 billion to a special 
purpose vehicle (SPY) created by Chrysler Financial.^” In return for its 
assistance to Chrysler and GM, Treasury received 9.85 percent equity in 
the reorganized Chrysler, 60.8 percent equity and $2.1 billion in preferred 
stock in the reorganized GM, and $13.8 billion in debt obligations between 
the two companies. In return for its investnient in Ally Financial, Treasury 
received preferred shares equaling ownership of more than half of Ally 
Financial by the end of 2009 and almost three-quarters by the end of 2010. 


“’The total announced amount of $86.3 billion includes S5 billion for the Supplier Support 
Program announced in March 2009. However, in July 2009, the commitment for the 
Supplier Support Program was reduced by $1.5 billion, and in July 2010 an additional $3 
billion W3S deobligated. As such, there is a $4,5 billion difference between the total AII-T 
announced amount of ^.3 billion and the asset purchase price of $81.8 billion referenced 
in table 1 . 
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As of March 9, 2011, approximately $29.5 billion had been repaid" and 
Treasury owned 33.3 percent equity in GM, 9.2 percent in Chrysler, and 
73.8 percent in Ally.'^ A substantial portion of these repayments come 
from GM, \da its initial public offering (IPO). In total, Treasury sold over 
412 million of its shares in GM’s IPO, for which it received $13.5 billion in 
net proceeds to repay the government’s initial investment. In March 2011, 
Tre^ury sold $2.7 billion of trust preferred securities in Ally Financial, 

Since emerging from bankruptcy in the summer of 2009, Chrysler and GM 
have shown signs of progress in returning to profitability; however, their 
ability to fully repay the AIFP debt and equity investments depends on a 
variety of factors, which will require Treasury’s ongoing oversight. ‘ ' One 
sign of progress is that vehicle sales increased substantially for both 
companies in January and February of 201 1 compared to the prior year (23 
perceiit and 49 percent for GM; 23 percent and 13 percent for Chrysler). In 
addition, in 2010 both companies released financial statements that, 
according to Treasury officials, exceeded Treasury’s projections for 
revenues, operating earnings, and cash flows. Also, GM held an IPO in late 
2010 and Chrysler expects to hold an IPO in 201 1 , Nevertheless, while 
GM’s and Chrysler’s financial conditions have improved, each faces 
challenges that could affect their financial future. For ex^ple, although 
sales are improving, volumes are highly dependent on economic and 
market conditions — such as unemployment levels, consumer confidence, 
and credit availability — that currently remain fragile. Similarly, high fuel 


"in April 2010. GM repaid the remaining $4.7 billion of the $6.7 billion in debt by using 
funds (hat remained from the .$30. 1 billion 3'rea<5ury ha<l provided in .June 2000 to assist 
with its restructuring- As of March 9, 2011, Chrysler has made $567 million in interest 
pa 3 rments on its loan from Treasury. 

‘■1Yea.sury's current equity stake in Chrysler is 9.2 percent— dowri from the original 9.85 
percent because l-lat increased its ownerehip stake, as a result of the company achieving 
the firet of its three performance-related targets as agreed to with Treasury, thereby 
reducing Treasury's overall equity. 

' ’GM held the IIHD on November 17, 2010, with 478 million common stock shares held by 
severe Jrtockholders, including lYeasury. On November 26, 2010, the underwriters for the 
IPO exercised the overallotment option, bringing the total number of shares sold to almost 
550 million and raising $23.1 biilion. As a result of .soiling 412 million shares, Treasury's 
ownership stake in GM has decreased from 60.8 percent to 33.3 percent. 

‘‘‘Treasuiy's oversight of GM and Chrysler, including its strategies for monitoring and 
divesting its financial interests in the companies, is discussed in GAO, Troubled Asset 
Relief Ptoffrayn: Continued Stewardship Neexied as Treasury Develops Strategies for 
Monitoring and Divesting Financial Interests in Chrysler and GM. GAO- 10- 15 1 
(Washington, D.C.: Nov. 2, 2009). 


Page 10 


GAO-11-467T 





304 


prices could negsUively impact sales of the companies’ most profitable 
vehicles such as pickup trucks and sport utility vehicles. Furthermore, the 
companies’ U.S. pension plans are underfunded, and they will face large 
future payments to their pension plans to make up this underfunding. 

Ally Financial, a bank holding company, has also shown signs of an 
improved financial condition, posting $1.1 billion in profit in 2010, but the 
govemnienl’s ability to recoup its investment in Ally relies on the health of 
the auto industry, as well as the company’s ability to compete with other 
credit providers. Ally Financial’s chief executive offurer noted that the 
recent conversion of $5.5 billion of Treasury’s shares to common equity 
should help the company in its efforts to conform its capital structure to 
that more typical of a bank holding company. Treasury also report ed the 
conversion may improve Ally’s ability to raise debt financing. Regardless, 
Ally Pinancial could face increased competition for its business in the 
future, including potentially from GM, which acquired Americredit, an 
auto finance company. Treasury officials noted they are confident Ally 
Financial will hold an IPO and expected that it would likely take Treasury 
a year or 2 to sell all of its shares. 

In our ongoing monitoring of AIFP, we have made several 
recommendations to help Treasury monitor and assess its investment in 
the auto companies, and we are working with Treasury to help ensure 
their implementation.*® We are continuing to monitor the financial 
condition of the industry, and are reviewing the current financial condition 
and outlook of GM and Chrysler in ongoing work. As part, of that ongoing 
work, we also are reviewing the status of the federal government’s efforts 
to assist workers and communities that have relied on the auto industry 
for their economic viability. 


'■‘On December 30, 2010, Treasury converted $5.5 billion of irs preferred stock in Ally 
Rnancial into commrm stock, raising its total common equity stake in the company to 73.8 
percent. 

‘"GAO-10-151. 
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Treasury’s Exposure to 
AIG Under TARP is Tied to 
the Current and Future 
Health of the Company 
and the Insurance Industry 


In November 2008, Treasury began providing assistance to AIG, and with 
the closing of AIG’s recapitalization plan in January 2011, this assistance 
has risen still further, but AIG has recently started repaying its debt to 
Treasury. On January 14, 201 1, AIG closed on a plan to recapitalize the 
company, which included several transactions that terminated FRBNY’s 
direct assistance to the company while increasing Treasury’s equity 
interests to $67.8 billion, which included owning about 92.2 percent of the 
company. On March 8, 2011, AIG repaid $6.9 billion to Treasury, which 
included $1.4 billion for Treasury's remaining preferred interests in the 
American Life Insursuice Company (ALICO) SPV and $5.5 billion for 
Treasury's remaining preferred interests in the AIA Group Limited (AlA) 
SPV, leaving Treasury with preferred interests of $11.3 billion in the AIA 
SPV. This repayment reduced the outstanding balance of AIG’s assistance 
to $58.7 billion. 


Since early 2(X)9, we have been monitoring the status of federal assistance 
to AIG and the company’s financial condition using GAO-developed 
indicators and have issued three reports that have included information on 
them.*' In our January 2011 report, our indicators show^ed that AIG’s 
financial condition had generally remained relatively stable or showed 
signs of improvement, largely due to the federal assistance from the 
Federal Reserve and Treasury. “ Federal assistance has continued to play a 
key role in stabilizing AIG’s liquidity, equity structure, and credit ratings. 
The government's prospects for recouping the assistance it has provided 
largely rests with the return that Treasury earns when it sells its common 
stock in AIG. We will continue to monitor the government’s investment 
and the status of AIG’s repayment efforts. In addition, our ongoing work 
on AIG also includes a review of the Federal Reserve facilities 
implemented to assist AIG. 


'*GAO, Troubled Asset I^rogram: Status of Government Assistance to AIG, 

GAO-09-97,5 (Washington, D.C.: Sept. 21, 2009), Troubled Asset Relief Rrogyvm: Update of 
Government Assistance to AIG, GAO-10475 (Washington, D.C.: Apr. 27, 2010), Troubled 
Asset Relief Ingram: Third Quarter 2010 Update of Government AssistaTwe Provided to 
AIG a7idIJ^scriptionofRecetit Execution of Recapitalization Plan, GAO- 11-46 
(Washin0x)n, D.C.; Jan. 2Ii, 2011). 

‘^GA()-H46. 
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Treasury Has Faced 
Challenges in 
Implementing its Making 
Home Affordable Program 
and Relatively Few 
Borrowers Have Received 
Permanent Loan 
Modifications 


As we have noted in our past reports, Treasury’s efforts to help borrowers 
facii\g potential foreclosures continue to face challenges. Since Treasui'y 
first announced the framework for its Making Home Affordable (MHA) 
program over 2 years ago, the number of homeowners facing potential 
foreclosure has remained at historically high levels. The Home Affordable 
Modification Program (HAMP), the key component under MHA, seeks to 
help eligible homeowners avoid foreclosure by reducing their monthly 
mortgage payments to more affordable levels — specifically to 31 percent 
of the homeowner’s income. As of December 31, 2010, there were a total of 
143 active MHA servicers.^ Through January 2011, $29.9 billion in TARP 
funds had been committed to these servicers for modification of non- 
government-sponsored enteiprise (GSE) loans. Based on the MHA 
Servicer Performance Report through January 2011, nearly 1.8 million 
HAMP trial modifications had been offered to borrowers of GSE and non- 
GSE loans as of the end of January 2011, and nearly 1.5 million of these 
had begun HAMP trial modifications.^^ Of the trial modifications that had 
begun, approximately 145,000 were in active trial modifications, roughly 
539,000 were in active permanent modifications, roughly 740.000 trial 
modifications had been canceled, and roughly 68,000 pennanent 
modifications had been canceled. Recently, the number of new trial and 
permanent modifications started each month has declined (fig. i), As of 
December 31, 2010, $1 billion in TARP funds had been disbursed for 
TARP-funded housing programs, of which $840 million has been disbursed 
for HAMP-related activity. 


'“(JAO, Troubled Asset Relief /‘ro.gmw.- Treasury Actions Needed to Make the Home 
Affordable Modification Program More TYansparent and Accountable, GAO-09-837 
(Washington. D.C: July Zi, 2009) and GAO, Troubled Asset. Relief Program: Further 
Actions Needed to Fully and Equitably Implement Foreclosure Mitigation f'rograms, 
GAO-10-634 (Waslungton, D.C; June 24, 2010). 

^"I’he GSEs have directed all of their approximately 2,000 servicers to implement parallel 
HAMP programs on first-lien mort.g^es owned or guaranteed by the GSEs. 

^‘The balance of the difference between this amount and the $45.6 billion allocated to 
housing programs was allocated to the Federal Housing Administration Short Refinance 
Progiam and the Housing Finance Agency Hardest Hit. F>md. 

Roughly 46 percent of borrowers who were either in trial or pennanent modifications as 
of September 2010, had non-GSE loans and, therefore, fell under the TARP-funded 
portion of HAMP. 
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Figure 1 : GSE and Non-GSE HAMP Trial and Permanent Medications Made and Canceled Each Month, through January 201 1 

Modifications in thousands 


200 



Trials started 


Trials carKeled 
Permanents started 


Permanents canceled 


Source: QAO analysis ot Treasury data. 


In July 20CK) and June 2010, wc reported on the challenges Treasury faced 
in implementing HAMP and made recommendations to improve the 
transparency and equitable implementation of the program. “ For example, 
in July 2009 we noted that while Treasury required borrowers with high 
levels of total debt to agree to obtain counseling before receiving a HAMP 
modification, it was not monitoring whether these borrowers, in fact, 
received counseling. In addition, we noted that Treasury had yet to 
establish a comprehensive system of internal control for HAMP, including 
metrics and benchmarks for servicers’ performance. Three out of the six 
recommendations we made in July 2009 have yet to be fully implemented 
and, as such, remain open. 

In June 2010, we reported on several inconsistencies in the way servicers 
treated borrowers under HAMP that could lead to inequitable treatment of 


^'GA(W)9-a37 and GAai{W).34. 
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similarly situated borrowers. These inconsistencies involved how servicers 
solicited borrower for U\e program, how they evaluated borrowers who 
were not yet ^)-days delinquent on their mortgage payments, and how 
they handled borrower complaints. In addition, we noted that while 
Treasury had taken some steps to ensure servicer compliance with 
program requirements, it had not yet finalized (‘onsequences for servicer 
noncompliance. We made eight recommendations to improve the 
transparency and accountability of HAMP in June 2010. Treasury stated 
that it intended to implement some of the recommendations, but little 
action has been taktm to date. 

In addition to the HAMP first-lien modification program. Treasury has 
begun implementing several other TARP-funded programs for struggling 
homeowners under the MHA program, including the Second-Lien 
Modification Program (2MP), the Principal Reduction Alternatives (PRA) 
program for borrowt'rs who owe more on their mortgages than the value 
of their homes, and the Home Affordable Foreclosure Alternatives (HAFA) 
program for those who arc not successful in HAMP modifications.^' As 
noted in the report we are issuing today, the implementation of 2MP, 
HAFA, and PRA has been slow and limited activity has been reported to 
date (see table 2).* This slow pace is attributed in part to several 
implementation challenges. For example, servicers told us that the start of 
2MP had been slow due to problems with the database Treasury required 
them to use to identify potentially eligible loans. Additionally, borrowers 
may not be aware of their potential eligibility for the program. While 
Treasury recently revised its guidelines to allow servicers to bypass the 
database for certain loans, servicers could do more to alert HAMP first-lien 
modification borrowers about the new second-lien progrant. 
Implementation of the foreclosure alternatives program has also been 
slow due to program restrictions, such as the requirement that borrowers 
be evaluated for a first-lien modification even if they have already 
identified a potential buyer for a short sale. Although Treasury has 


“'^Treasury has also put in place the Federal Housing Administration (FliA)-HAMP, Ftura! 
Deveiopment-lL\MP, the RIA Short Refinance Option, the Housing Finance Agency 
Innovation FXind for the Hardest -Hit Markets, and the Home Affordable Unemployment 
Program. Information on the progress made by these TARP-funded programs in stemming 
avoidable foreclosures will be discussed m a future report. 

'^‘GAO, Troubled Asset RdieJ'I^rogmm: Treasury Conlimies lo Face Iniplenientation 
Challenges and Data Weaknesses in Its Making Home Affordable Program. GAO-n-288 
(Mar. 17, 2011). 
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recently taken action to address some of these conceiTis, the potential 
effects of its changes remain unclear. 


Table 2: Activity Under the 2MP, Foreclosure Alternative, and PRA as of December 
31,2010 

Program 

Date 

announced 

implementation 

date 

Funding 

aiiocation 

Reported activity 
as of December 
31,2010 

2MP 

March 2009 

March 2010 

Nearly $133 
million 

$2.9 million in 
incentives paid 

Home Affordable 

Foreclosure 

Alternatives 

March 2009 

April 5, 2010 

$4.1 billion 

$9.5 million in 
incentives paid 

PRA 

March 2010 

October 1,2010 

$2.0 billion 

Activity not yet 
reported* 


SMrc« Tieasury 

■PRA incentives are paid on an annual basis contingent upon successful performance of the modified 
mortgage during the preceding 12 months 


Our most recent work shows there is more Treasury can do to ensure the 
effective implementation of these programs, including ensuring that 
servicers have sufficient capacity to implement them and that borrowers 
are notified about potential eligibility for second-lien modifications. We 
also believe it will be important for Treasury to have clear and accurate 
information on the dispositions of borrowers who are denied or fall out 
from HAMP modifications. Without accurate reporting of borrower 
outcomes, Treasury cannot know the actual extent to which borrowers 
who are denied, canceled, or redefaulted from PiAMP are helped by other 
programs or evaluate the need for further action to assist this group of 
homeowners. We continue to believe there are opportunities to improve 
the transparency, accountability, and effectiveness of MHA. 


Assets under PPIP Have 
Shown Positive Returns, 
but Continued Monitoring 
is Important 


Treasury still has important monitoring responsibilities for PPIP 
investments. The legacy securities program of PPIP, announced in March 
2009, was designed to facDitate price discovery in markets for these assets, 
repair balance sheets throughout the financial system, and increase the 
availability of credit to households and businesses through the purchase of 
“legacy” residential mortgage-backed securities (RMBS) and CMBS. 
Tlirough the program, Treasury and private-sector fund managers and 
investors partnered to purchase eligible securities from banks, insurance 
companies, mutual funds, pension funds, and other eligible sellers — 
though the fund managers have sole discretion in making purchases and 
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investment decisions according to the terms of the agreements between 
Treasury and the Public Private Investment Funds (PPIF). Treasury still 
holds oversight responsibility for the fund managers until the funds no 
longer hold assets. 

The eight PPIFs have had positive returns and have invested in a variety of 
legacy assets, including CMBS, subprime RMBS, prime RMBS, Alt-A 
RMBS, and option adjustable-rate RMBS. The PPIFs paid $228 million in 
interest and dividends to Treasury over fiscal year 2010. But returns could 
fluctuate over lime, as they are subject to market risk factois until the 
PPIFs close. As of March 9, 2011, Treasury’s investments accounted for 
about $15.9 billion of about $22.4 billion available to fund PPIP. Of this 
investment, about $15.2 billion remained outstanding. Treasury had seen 
unrealized capital gains of approximately $750 million. 


Treasury Initially 
Launched Programs under 
TARP to Assist Small 
Businesses but Has Shifted 
These Efforts outside of 
TAEP 


Given the importance of small businesses to the overall economy, 
Treasury created several programs under TARP to help address small 
business (Tedit constraints. The existing TA1?P programs that are intended 
to assist small businesses focused on capitalizing certain depository 
institutions and stabilizing secondary markets for SBA-guaranteed loans. 
They included: 

CDCI, which was announced in October 2009 and closed in September 
2010. As of March 9, 2011, Treasury had provided about $670 million to 84 
CD?Ts, 28 of which had already participated in CPP. 


• SBA 7(a) Securities Purchase Program, which was announced in March 
2009 and closed in September 2010. As of March 9, 2011, Treasury had 
made 31 purchases of SBA 7(a) securities totaling about $370 million. 

• TALF, which was announced in November 2008 and closed in June 2010. 
TAI>F loans secured by SBA 7(a) and 504 securitizations represented 3 
percent of TAI.F loans. The Federal Reserve estimates that about 850,000 
small business loans were financed in part by securities supported by 
TALF. 


Treasury has taken steps to address concerns we identified about the 
implementation of some of these programs. For example, although the 
purpose of CDCI was initially unclear to some participants, public 
communications about the dual purposes of the program — to assist small 
business lending and to support the mission of Community Development 
I-’inancial Institutions — ^was clarified toward the end of the program. 


Page 17 


GA0-11-467T 



311 


Treasury has addressed concerns that we raised about Treasury’s role in 
TALK, including monitoring risks related to commercial mortgage-backed 
securities, form^izing the decision-making process with the Board of 
Governors of the Federal Reserve System, and conducting an assessment 
of how to track and report on assets that might be surrendered. 

Given concerns about the TARP stigma, Treasury shifted its efforts to 
assist small businesses outside of TARP by proposing a separate Small 
Business Lending Fund. The Small Business Jobs Act of 2010 created a $30 
billion bank capital support program encouraging small and midsize banks 
to lend to small businesses and contains metrics for measuring increases 
in small business lending. We are currently reviewing the fund, as required 
by the Small Business Jobs Act of 2010. 


OFS has Made 
Progress in Staffing 
Key Positions, but 
Needs to Finalize Its 
Workforce Plan 


OFS has continued to make progress in staffing key positions, managing 
its contracts, and maintaining internal controls. While OFS's 
organizational structure has stabilized as it moves into maintenance mode, 
more could be done to address retention of key staff as TARP winds down. 
Treasury continues to rely on a network of fmancial agents and 
contractors for certain activities and will likely do so as the program 
comes to a close. Rnally, Treasury has taken steps to develop a system of 
internal control. 


OFS Staffing Has 
Stabilized, but OFS Has 
Not Finalized a Plan for 
Addressing Staff Retention 
Challenges as TARP Winds 
Dovm 


!n the last year, OFS staffing and its organizational structure have 
stabilized. Over the past 2 years, the number of OFS employees has 
increased steadily with the number of employees increasing and the 
number of detailecs decreasing. In addition, Treasury has filled key 
leadership positions in OFS, including the position of Chief of the 
Homeownership Preservation Office. However, this stability is uncertain 
as OFS faces new challenges. For example, the Assistant Secretary of 
Financial Stability resigned in September 2010 and this key leadership 
position is temporarily filled. 


With more than 200 employees, staffing at OFS remains important. As we 
have seen, some programs are still being implemented tind others, while 
having been closed or terminated, have assets that must be managed, 
repaid, and divested. More than half of OFS’s employees, including key 
leaders, m'e tenn appointments (many with 4-year term limits). OFS has 
begun to take steps that wOl help to retain staff. OFS is also addressing 
succession planning for critical senior positions, and in response to our 
recommendation in the January 2011 report is finalizing its Human Capital 
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Strategic Plan. According to OFS, this plan is a roadmap to ensure that, 
OPS manages its workforce effectively and continues to attract, develop, 
and retain high caliber employees. 


Treasury Continues to 
Strengthen Management 
and Oversight of Financial 
Agents and Contractors 
and Is Addressing 
Conflicts-of-Interest 
Requirements 


Since the inception of TARP, Treasury has continued to rely on private- 
sector resources to a^ist OFS with a variety of activities. Treasury has 
used two mechan^ms for engaging private-sector fu nis. First, Treasury 
has exercised its statutory authority to retain 15 financial agents 
(depository and related financial institutions designated to perform 
assigned functions on its beh^f)- Second, Treasury has entered into 
contract and blanket purchase agreements under the Federal Acquisition 
Regulation for a variety of legal, investment consulting, accounting, and 
other services and supplies. According to Treasury’s data, as of September 
30, 2010, Treasury had 81 contracts and blanket purchase agreements, up 
from 39 from the previous year. In total, Treasury had 96 financial agency 
agreements and contractual arrangements with a total potential value of 
almost $841 million, as of September 30, 2010. 


When Treasury set up OFS in 2008 and quickly began to implement 
numerous TARP initiatives, OFS lacked complete procurement procedures 
and internal controls to oveisee its growing number of contractors and 
financial agents, as well as a comprehensive compliance system to 
monitor and fully address vendor-related conflicts of interest, We made a 
series of recommendations between December 2008 and June 2009 that 
were intended to strengthen Treasury's management and oversight of its 
vendors and improve the transparency of contracted operations, One year 
after implementation, OFS had put in place an appropriate infrastructure 
to manage and ntonitor its network of financial agents and contractors, as 
well as a system to oversee conflicts of interest that may arise with 
financial agents or contractors seeking or performing work under TARP. 
OFS has continued to make management and oversight enhancements. 


OFS Has Taken Steps to 
Develop a System of 
Internal Control for TARP 
Programs 


Treasury has taken steps to develop an internal control system to ensure 
compliance with program requirements, including limitations on executive 
compensation, stock repurchase, and dividends. OFS’s Office of Internal 
Review has a key role in helping to ensure such compliance. Treasury also 
relies on financial agents to perform additional oversight responsibilities. 
Although Treasury has generally developed an overall sj^tem of internal 
control for compliance with program requirements, we have identified 
areas in which certain controls for specific: programs, such as IIAMP, 
could be improved. In particular, Treasury has not fully implen\ented our 
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rec:ommendation to develop a comprehensive system of internal control 
for HAMP, including developing benchmarks or goals for specific HAMP 
performance measures such as conversion and redefauit rates. We will 
continue to monitor Treasury's actions t o address identified deficiencies. 

In addition, our 2010 financial audit report concluded that although certain 
internal controls could be improved, OFS maintained, in all material 
respects, effective internal control over financial reporting as of 
September 30, 2010. These controls provided reasonable assurance that 
misstatements, losses, or noncompliance material in relation to the 
financial statements would be prevented or detected and corrected on a 
timely basis.® Our opinion on internal control ov(*r financial reporting is 
based on criteria established under 31 U.S.C. §3512 (c), (d), commonly 
known as the Federal Manager's Financial Integrity Act. 


Indicators Suggest 
That Credit Markets 
Have Largely Held the 
Gains They Achieved 
since October 2008 


The concerted actions by Treasury, the Federal Reserve, and others since 
the crisis began have been credited with helping to avert a more severe 
financial crisis, but the ultimate impact of the interventions on the 
economy as a whole remains to be seen. Since the passage of EESA, 
indicators generally suggest that credit markets have improved and while 
the effectiveness of the TARP programs have varied, some have reportedly 
had the desired effects, especially if stabilizing the financial system and 
restoring confidence was considered to be iJte principal goal of the 
intervention. However, the strength of the economic recovery remains 
uncertain, and the ultimate impact of the interventions on the real 
economy remains to be seen. 


While movements in most of these indicators during the second year of 
TARP are likely more reflective of other non-TARP market developments, 
some metrics we have monitored for programs with later start dates 
(PPIP, liAMP, and to a lesser extent TALF) show some improvements. For 
example, PPIP indicators show substantial improvement and TALF 
indicators continue to improve. However, indicators for MHA continue to 
highlight the challenges in the area of residential housing. Finally, our 
indicators suggest that credit markets have largely held the gains achieved 
since October 2008, despite the unwinding of TARP programs, the early 


*’GAO, Financiai Audit- Office of HTumcial- StahUity (Troubled AsseA Relief Ih-ogram) 
Fiscal Year 2010 and 2009 Financial Shtlenmits, GAO-l 1-174 (Washington, D.C.: 

Nov. 15. 2010). 
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termination of TARP’s authority, the general exit from other government 
interventions, and the turmoil in Europe. Over time, analysis of the exits 
from remaining TARP programs wUl provide a more complete assessment 
of the resilience of the financial system. 


Mr. Chairman and Members of the Committee, I appreciate the 
opportunity to discuss these critically important issues and would be 
happy to miswer any questions that you may have. Thank you. 

For further information on this testimony, please contact Thomas J. 
McCool on (202) 512-2642 or mccoolt@gao.gov, or Orice Williams Browm 
on (202) 512-8678 or williamso@gao.gov. Contact points for our Offices of 
Congressional Relations and Public Affairs may be found on the last page 
of this statement. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM TED KAUFMAN 

Q.l. Did you ask the Treasury Department to submit a comprehen- 
sive analysis of its legal authority to bail out automobile companies 
with TARP funds? If so, please provide any analysis you received. 
A.I. Yes, the Panel requested on several occasions that Treasury 
provide a comprehensive analysis of its legal authority to use 
TARP funds to intervene in the domestic automotive industry. For 
example, in his questions for the record for Secretary Geithner fol- 
lowing the Panel’s September 10, 2009 hearing, former Panel mem- 
ber Jeb Hensarling requested “a formal written legal opinion justi- 
fying the: (i) use of TARP funds to support Old Chrysler and Old 
GM prior to their bankruptcies; [and] (ii) use of TARP funds in the 
Chrysler and GM bankruptcies.” 

The Secretary responded; in relevant part: 

We believe the Secretary had the authority under the Emergency Economic 
Stabilization Act (EESA) to make the investments in the auto industry, 
both with respect to old Chrysler and old GM and in connection with the 
new companies that acquired their assets. 

The purpose of EESA was to provide the Secretary of Treasury with the 
flexibility to take the actions necessary to restore U.S. financial stability. 
Congress provided the Secretary broad authority by including broad defini- 
tions of “troubled” assets and financial institution.” Providing assistance to 
the auto companies at the time the determinations were made was con- 
sistent with both the language and intent of the statute. The auto compa- 
nies were and are interrelated with entities extending credit to consumers 
and dealers and because of the effects a disruption in the industry would 
have had at such time to financial stability employment and the market as 
a whole. 

The GAO noted in testimony before the Senate Banking Committee last De- 
cember that the authority was sufficient to permit the purchase of troubled 
assets from the auto companies. 

In addition to Congressman Hensarling’s request, the Panel rec- 
ommended in its September 2009 oversight report “that Treasury 
provide a legal opinion justifying the use of TARP funds for the 
automotive bailout.” As the Panel reported in March 2011; “In re- 
sponse, Treasury directed the Panel to certain materials associated 
with the automotive companies’ bankruptcies. These materials did 
not provide a sufficiently robust analysis of Treasury’s legal jus- 
tification and so constitute, at most, only a partial response to the 
Panel’s recommendation.” 

I should note that I joined the Panel in October 2010, so I did 
not participate in any of the Panel’s deliberations prior to that 
date. 

Q.2. Were members of the Congressional Oversight Panel afforded 
the opportunity to hire a dedicated staff member paid for out of the 
Panel’s budget? If not, did any Panelist ask to hire a dedicated 
staff member? If so, what was the process by which the decision 
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was made not to allow panelists to hire a staffer to assist them 
with their work on the Panel? 

A.2. Although the Panel adopted its procedural rules before my ap- 
pointment my understanding is that the Panel considered it a pri- 
ority to ensure that all members had access to the staff resources 
required to ensure that their needs were met and their ideas were 
reflected in the Panel’s work. As such, the Panel’s final rules state: 

The Panel’s Executive Director shall assign to each Panel member an exist- 
ing member of the Panel staff acceptable to the Panel member who, as part 
of his or her Panel responsibilities, shall serve as a liaison with and as a 
source of support for the assigned Panel member. The staff member’s sup- 
port to the Panel member shall include responding to the member’s re- 
quests for information, seeking the member’s views on the matters to the 
staff and representing the Panel member at external meetings where re- 
quested by the member. 

In accordance with this rule, each Panel member had ready access 
upon request to a member of the staff able to assist with his or her 
needs. 

My understanding is that prior to the adoption of this rule, the 
Panel’s staff consulted with the staff of nearly a dozen past Federal 
or Congressional commissions and panels to learn about their prac- 
tices. The Panel’s approach was in keeping with the model followed 
by virtually all of the bodies consulted. This approach I believe, 
greatly contributed to the Panel’s success in reaching a bipartisan 
consensus in the vast majority of its oversight reports. 

Q.3. Please provide minutes of all Congressional Oversight Panel 
meetings and conference calls. 

A.3. Minutes of all of the Panel’s internal meetings and conference 
calls are attached. These minutes have also been provided, along 
with other Panel materials, to the National Archives. 

Q.4. Many of the duties of the Congressional Oversight Panel re- 
quired panel members to have access to sensitive financial informa- 
tion from financial institutions as well as the auto Companies. 
While participating on the panel however, many of the panelists 
continued to work in areas where conflicts may have arisen. For 
example, a Bloomberg article stated that Elizabeth Warren was 
paid $90,000 to be an expert witness in a class action lawsuit 
against several major TARP banks. Senator Kaufman, what is the 
cop’s recusal policy for conflicts of interest? 

A.4. Panel members are generally subject to the Senate Code of Of- 
ficial Conduct including the strict prohibition against providing 
compensated or uncompensated service to outside entities when 
such service creates a conflict with an individual’s official duties. 
To further ensure public trust and confidence in the Panel’s work, 
the Panel employed a full-time Ethics Counsel to examine all po- 
tential or apparent conflicts of interest, and the Panel consulted 
regularly with the Senate Select Committee on Ethics. In cases 
where a conflict of interest was determined to exist. Panel mem- 
bers were required to recuse themselves from all related official 
work. 

It is important to note that, due to the fact that Panel members 
were part-time Congressional employees who were expected to con- 
tinue their outside employment, the Senate Select Committee on 
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Ethics chose to waive very specific provisions of the Senate Code 
of Official Conduct that would otherwise create significant, if not 
insurmountable, obstacles to the service of Panel members. In a 
letter dated December 31, 2008, Chairman Barbara Boxer and Vice 
Chairman John Cornyn notified the Panel of a limited waiver to: 

Senate Rule 36 (limiting outside earned income); Senate Rule 37, para- 
graphs 5 (a), (b), and 6 (prohibiting affiliation with a firm, providing com- 
pensated professional services, and serving as an officer or board member 
for compensation); and Senate Rule 41, paragraphs 4 and 6 (agreeing to 
comply with the Code of Official Conduct and reporting on individuals who 
perform Senate services) . . . This decision reflects the Committee’s rec- 
ognition that the Panel members are individuals with special expertise and 
the task at hand is one that needs to be undertaken expeditiously and will 
be of a limited duration. Furthermore, the Committee considered the fact 
that the services provided by the Panel are not solely to the Senate, but 
to Congress as a whole. 

I should note that I joined the Panel in October 2010, so I did 
not participate in any deliberations related to Panel activities prior 
to that date. 
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DRAFT 

Minutes of the Ckmgressional Oversight Panel 

Meeting of the Congressional Oversieht Panel occurred bv telephone on December 8. 2008, 
Agenda: 

Ajjproval of December Report 
The Dbatr called the meeting to order. 

Panel Membels Present 
Elizabedi Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 

Others in attendance inclnded staff from : 

Congressional Oversight Panel 

The Chair moved the adoption of the Panel’s December R eport. 

The Report was adopted. 

The following Panel members voted in the affirmative; 

Mr. Silvers 
Mr. Neiman 
Ms. Warren 

The following Panel membeat voted in the negative: 

1 
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R^. Hensading 


Action Items foi staff. None. 


The meeting adiotimed. 
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DRAFT 


Minutes of the Concessional Oversight Panel 


’ntcmal deliberations of the Conatessinnal Oversight Pe">' 


noMirriw? Kv t«^tf»nhnnA Art — ■' — 


15.2008. 


Agenda: 

Update on Nevada Hearii® 

Update on the Januaiy report 

Update on the Regulatory Reform report 

Update on TARP assets valuation project 

U^te on March report 

Update on bank rqtort on lending activity 


Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Ridtard Neiman 
Hon. leb Hensailing 


Others in artenHimee included stafF from- 


Congressional Oversight Pattel 
Re{OTsentative Hensarling’s OfBce 
Mr. Neiman’s OfiSce 


Undateon' 
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The Chair proposed seading a letter to Treasury posing the questions from the December report 
for response. The Chair also proposed setting!^ a meeting with Treasury. Representative 
Hensarling proposed holding a hearing with Treasury before the January report 


Lcd( 
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DRAFT 

Minutes of the Congressional Oversi^t Panel 




22. 2008. 10:06 am. 


Agenda: 

Introduction of Executive Ditectoi 
Update on the TARP assets valuation project 



Elizabeth Warren, Chair 
Damon Silvets 


RichaidNeiman 


Hen. Jeb Hensarling 
Hon. John Sununu 




Congressional Oversight Panel 
Representative Hensarling's Office 
Mr. Netman’s Office 


Duff&Phdps 
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The Chair proposed bolding another meeting in one wedc to consider a final contract vridi an 
outside consultant to provide a valuation study of Treasury’s TARP transactions. This ptopo^ 
was approved. 

Senator Sununu proposed adding a discussion of Panel rules to the agenda of the next meeting. 
This proposal was approved. 

Reniesentative Hensaiting moved for the discussion of Panel rules to be placed as the first item 
on the agenda. 

The motion failed for lack of a second. 


Action Items for staff: 

—Ms. Baum to send minutes of previous meetings to Hon. John Sununu. 
-Ms. B«an to prepare firrmal rules of procedure for Panel proceedings. 
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DRAFT 

Minutes of the Congressional Oversight Panel 


Internal deliberations of the Congressional Oversight Panel ocaured bv telerimae on Decemher 

30 . 2008 . 


Agenda: 

Approval of the contract with Duff & Phelps for TARP assets valnatioB 

Approval of Panel pioceduml rules 

U^jdate on Hearings 

Update on January report 

Update on Regulatory Reform report 


The Quur called flie meeting to order. 


Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Hon. John Sumsu 


Others in attenHanra - included staff from: 
Congressional Oversight Panel 
Representative Hensarling’s Office 
Mr. Neiman’s Office 
Senator Sununu’s Office 


Approval of Contract with Duff & Pbetns for the TARP assets valuation project 


1 
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The CTiair moved the adoption of the Dirff & HKJps contragt. 
The contract was adopted. 

The foUowisg Panel members voted in the affirmat ive: 

Mr. Silvers 
Mr. Neiman 
Ms. Warren 
Rep. Hensarling 

The follotving Panel member abstained: 

SetL Simunu 


Representative Hensarling offered an amendment to the proposed rules. The original proposed 
title required the agenda for the Panel’s weekly meeting be circulated to Panel members at least 
two days before die meeting. Rep. Hensarling’s amendment changed this language to leqtdre 
circulation at least two business days before a meeting. Ailer discussion, this amendment was 
altered to require circulating the agenda at least two business days or three calendar days prior to 
the weekly meeting. This amendment was approved. 

Representative Hensarling offered an amendment to the proposed rules. The original proposed 
rule reqiured die agenda for any Panel hearing to be circulated to Panel members at least two 
days before the hearing. Rep. Hensarling’s amendment changed this language to require 
drouladon at least two business days or duee calendar days prior to the hearing. This 
amendment was ^proved. 

Representative Hensarling offered an amendment to the proposed rules. The original proposed 
rule required notice of hearings to be given a week in advance unless notice was waived by three 
Panel members. Rep. Hensarling’s amendment changed this language to require four Panel 
members to waive notice. This amendment was approved. 
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Rf^esentalive Hensarling ofiraed m smendment to die proposed rules. The original proposed 
rules stated that on request by a Pand member, reconunmidations of die Panel “may” include 
supplernenml minority or additional views. Rep. Hensarling’s amendment changed the Imiguage 
ftom “may” to “shall.” This amraidment was approved. 

Mr. Neiman offered an ameixlment to the proposed rules. The original propos^ rules requited 
Panel members have two days to review the final draff of a rqiort before voting on that report 
Mr. Neitnan’s amendment changed this language to require three days to review. The 
amendment was approved. 

Ren. Hensarling moved the adoption of the nrooosed rules. 

The proposed rules were adopted . 

The followii^ Panel members voted in the affirmative: 

Mr. Silvers 
Mr. Neiman 
Ms. Warren 
Rep. Hensarling 
Sen. Sununu 


Action Items for staff: 

"Staff to consider Panel commimts on specific terms in the proposed contract with Duff & 
Phelps. 

—Ms. Baum to prepare foimal Panel rules on authorizing contracts. 

—Ms. Baum to draft a proposed rule clarifying the right of Panel members to call Administratidn 
witnesses to hearings. 


The meeting adioumed. 
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DRAFT 

Minutes of the Congressional Oversight Panel 


IntBmal deliberations of the Congressional Oversight Panel occuired bv telephone on January 5, 
2009. 


Agettda; 

Update on Januai; report 
Update on Regulatory Reform rt^tort 
Upd^ <m Hearings 

Approval of Panel rules regarding contracting 
Update on TARP assets valuation project 


The Hiair called the meeting to order. 


Panel MMubera Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Hon. John Sununu 


Others in attendance included staff ftom: 
Congressional Oversight Panel 
Representative Hensarling’s Office 
Mr. Neiman’s Office 
Senator Stanunu’s Office 
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Update on January report 

The Oiait moved that the Panel suspend its rules to allow fig two-dav notice of fee final draft of 
die lanuarv report before the vote. 

The motion to suspend the rules was aptaoved hv imanimouB consent 


Approval of Panel tule teganiing conttactiag 

RepieseotalivB Hensarlilig ofieted an amendment to die proposed rales. The original proposed 
rale did not requite the statement of work be circulated to the Panelists pritn- to apino val of the 
contract Rep. Hensarlii^’s amendment changed this language to require circulation of the 
statement of work at least two business days or three calendar days before approval. This 
amendment w^ approved. 

The Chair moved the adoption of the croposed rale. 

The moDosed rale was rejected . 

The following Panel member voted in the affirmative: 

Mr. Silvers 


The following Panel members voted in the negative: 
Mr. Neiman 
Rep. Hensarling 
Sen. Sununu 


Mr. Nehnan o^ed an amendment to the proposed rales. The original proposed nde bad a 
dueshold of $500,000. Mr. Neiman’s amendment changed this requirement to $100,000. Afier 
discussion, this amendment was altoed to set the thre^old requirement to $200,000. This 
amendment was approved. 


The rhair m oved the adoption of the proposed rales. 
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The proposed lules were adopted . 

The following Panel memhers voted in the affinnativB: 

Mr. Silvers 

Mr.Neunan 

Ms. Warren 

R^. Hensarling 

Sen. Smunn 

Action Items for staff: 


-Ms. Baton to examine and draft a proposed rule claiilying the right of Panel members to call 
Adnunistration witnesses to hearings. 
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DRAFT 

Minutes of the Congressional Overeight Panel 

Meeting of the ConeiessioDal Oversight Panel occurred by telephone on January 8. 

AggKk: 

i^jproval of Januaiy Report 
Update on Hearings 

The rhaiT called the meeting tn order 

Panel Me mbers Present 
Elizabedt Wanen, Chair 
Damon Silvers 
Richard Neiman 
Hoil Jeb Hensarling 
Hon. John Sununu 


Others in attenHanre included ataff ftnm- 
Congressional Oversight Panel 
Representative Hensarling’s 0£5ce 
hfc. Neiman’s Office 
Senator Sununu’s 0£5ce 


Anoroval of Jannarv Reno- 
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Dm foUowing Panel members voted in Ihe affimattve: 

Mr. Silvers 

Mr. Nriman 

Sen. Simunu 

Ms. Warren 

The following Panel member voted in the negative; 
Rep. Hensariing 

N 
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DRAFT 

Minutes of the Congressional Oversight Panel 


Internal delibetations of the Congiesgtonal Oversight Panel occurred by telephcms on Jannarv 12. 

2009. 


Agenda: 

Update on Regulatory Refonn report 

Update on TARP assete valuation pnject 

Update on Regulatory Refonn Hearing 

Approval of Amendment to the Panel’s Rules of Procedure 


The Chair called the meeting to order. 


Eliaabeth Warren, Chair 


Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Hon. John Sununu 


Others in attendance included: 

Congressional Oversi^t Panel staff 
Representative Hensarling’s OfBce staff 
Mr. Neiman’s Office staff 
David Moss, Harvard Business School 

Update on Regulatory Reform report 

The Panel expressed support for seeking to move the deadline for the report to January 29, 2009. 
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AuPToval nf Amendment to the Paaers Rules of Proeedme 

The Panel considered an amendment to the Panel's Rules of Procedure regaiding contracts. The 
pnqx>sed amendment created a threshold of $200,000 and required the contract text be circulated 
to Panel members at least two business days or three calendar days in advance of a vote on the 
contract, unless die notice requirement is waived by lour Panel members, 

Mr. Silvers moved the adoption of the Amendment to Panel’s Rules of Procedure 

The amendment was adopted . 

The following Panel members voted in the affirmative: 

Mr. savers 

Mr.Neiman 

Sen. Sununu 

Ms. Warren 

Rep. Hensarling 


Action Items for staff: 

-Staff to coordinate a meeting time for the Panel to continue discussion of the Regulatory 
Reform report outline. 

-Ms. Baum to work with Congress to considcj- moving the deadline &r the Regulatory Reform 
report back to January 29, 2009. 
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DRAFT 

Mbutes of the Congressional Oversight Panel 

Internal deliberations of the Canetrasional Oversight Panel occutredby telephone on January IS. 

2009 , 

Update on Regulatwy Reform t^rt 
Update on TARP assets valuation project 
Update on changes to Panel rules of procedure 

The Chair called the meeting to order. 

Panel Memhas Present 
Elizabeth Warren, Giair 
Damon Silvers 
Richard Neiman 
Hon, Jeb Hensarling 
Hon. John Sununu 

Others in attendance included: 

Congressional Oversight Panel staff 
David Moss, Harvard Business School 
Melanie Wachtell, report editor 

Action Items for staff: None, 


The meeting adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 

Meeting of the Congreimnnal Oversidit Panel occurred in cetson on Jamiary 28. 2009. 

Ag.e^.: 

Appro^ of Regulatory Refortn Report 
The Chair called the meeting to oitier. 

Panel Membere Prese nt 
Elizabefli Warren, Chair 
Damon Stivers 
Richard Neiman 
Him. Jeb Hensatling 
Hon. John Sununu 

Others in attendance included staff from: 

Congressional Oversight Panel 

Aonroval of Regulatory Reform Report 

Mr. SilvCTS moved the adoption of the Regulatory Refonn Report 

The Report was adopted . 

The following Panel members voted in the affirmative; 

Mr. Silvers 
Mr. Neiman 
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Ms. Warten 

The fijlkiwing Panel members voted in the negative: 
Rep. Hensarling 
Sen. Sununu 
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DRAFT 

WBmtes of the Congressional Ov«sight Panel 


Internal deliberations of the CnTifyKssintml Oversight Panel occuned bv telephone on Febmarv 2 . 

2009 . 


Agenda: 

Update on February report 

Update on the Chair testitying before Congress 

Update on March Report 

Update on Hearings 


The Cha^r called the meeting to order. 


Panel Members Present 
Elizabeth Wanegi, Chair 
Damon Silvers 
Richard Neiirum 
Hon. Jeb Hensarling 

Otheis in attendance included staff from: 
Congressional Oversight Panel 


Action Items for staff: 

-Staff to examine possibility of moving vote on February report cp to Wedne^y evening from 
Thursday. Staff also to coordinate with Panel members in setting vote time. 
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DRAFT 

Minutes of the Congressional Oversight Panel 

Meeting of the Congressional Qvwsinht Panel occunred by tdephone on Fehniarv 4. 2009. 
Agmda: 

Approval of February Report 

The rhair called the meeting to onte. 

Panel Members Presoit 
Elizabedi Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hens^ling 
Hon. John Sununu 

Others in attendance included staff ftom: 

Congressional Oversight Panel 

Approval of petipnir v Report 

Mr. Silvers moved the adoption of the Panel’s February Report. 

Hie Report was adopted . 

The following Panel merabras voted in the affirmative: 

Mr. Silvers 
Mr. Neiman 


Sen, Sununu 
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Ms. Wanen 
Rep. Hensarlmg 


Action Ittans for staff: None. 


The meeting adjourned. 
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DRAFT 

Minutes of the Congressional Oversi^t Panel 


Memal delibetalions of flie Cnnaressinnal OverMght Panel ocetured hv telephone on F ^tmiarv 9 

2009. 


Agenda: 

Update on March Report 
Update on Hearings 
Update on Oversight Plan 

The Chair called the meeting to order. 

Panel Members Presalt 
Elizabedi Warren, Qiair 
Damon Silvers 
Richard Neitnan 
Hoa John Sununu 


Others in a it«vtanra» included staff from: 

Congressional Oversight Panel 

Action Items for staff: 

-Ms. Baum to schedtile a meeting with Adam Levitin to discuss the March report for Thursday 
moming, if possible. 

The rrteeting adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 




Elizabeth Wanen, Gtair 
Damon SHwrs 
Richard Neiman 
Hoa John Summu 

Others in attendance included staff from: 
Congressional Oversight Panel 
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DRAFT 

Minutes of the Congressicmal Oversight Panel 

Internal dsUberations o f the Cfinf regiainnal OveisiBht Panel occurred bv telephone on Frimarv 

23 . 2009 . 

Agenda: 

Update on Match Report 
Update on Hearings 
Update on April Report 
Update on Oversight Plan 

The Chair called the meelinp tn order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neitnan 
Hon. Jeb Hensarling 
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DRAFT 

Minutes of the Congressional Oversight Panel 

Internal ilBliberations of the Congressional Oversight Panel occuned bv telenhoae on March 2. 
2009. 

Agenda: 

Update on Match Report 
Update on April Report 
Update on Hearings 

The Chair called the meeting to order. 

Panel Membeis Ptesmt 
Elizabeth Warren, Chair 
Danon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Hon. John Snnunu 

Othen in attendance included staff from: 

Congressional Oversight Panel 

Action Items for staff: 

-Staff to i^jdate the March report to reflect new responses fiom Treasury. 

The meeting adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 

Meethw of the Cnttpcasinnal Oversieta Panel occurred bv telephone on March 5. 2009. 
Agenda: 

Approval of March Report 

The Chair called the meeting to order. 


jElizabeth Warren, Chair 


Damon Silvers 
Richard Neiaian 
Hon. Jeb Hensariing 
Hon. John Sumnm 


Others in attendance included staff from: 
Congressional Ovosi^t Panel 


Mr, Silvers moved the adoption of the March Report, subject to the addition and anwoval of 
certain technical lanyoape 


The Report waa adop ted. 


The followhig Panel members voted in the afBrmative: 
Mr. Silvers 


Mr.Neiman 
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Sen. Summu 
Ms. Warren 
Rep. Heasatling* 

♦Representative Hensarling subsequently altered his vote to a “no” vote. 

Action Items for staff: None . 

The meeting adjourned. 
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DRAFT 


Minutes of tbe Congressional Oversight Panel 


2009. 


Panel occurred bv telephone on March 9. 


Agenda: 

Update dn Hearings 
Update on April Report 


The Chair called Ifae m eeting tn order. 


Panel Members Present 
Elizabeth Wairen, Chair 
Damrai Silvers 
Richard Neiman 
Hon. Jeh Hensarling 
Hon. John Sununn 


Others in att endance incl uded staff ftom: 
Congressional Oversight Panel 


!_• Ta r 
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DRAFT 

Minutes of tiie Cwigressional Oversi^t Panel 

Internal deliberations nf the Congressional Ovemyht Panel occutted bv telephone on Match 16. 
2009. 

Agenda: 

Update on Heatinp 
Update on Ajail Report 

The Chair called the meeting to order. 

Panel Members Present 
Elizabeth Wanen, Chair 
Damon Silvers 
Ritdiatd Neiman 
Hon. John Sonunu 

Others in attendance inclnded staff from: 

Congressional Oversight Panel 
Representative Hensariing’s Office 
Mr. Neiman’s Office 

Action Items for staff: None . 

Die meeting adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 

Internal deliberations of the Congressional Oversight Panel occurred bv telephone on March 23. 
2009. 

Agenda: 

Update on April Report 
Update on May Re^rt 
Update on Hearings 

Update on Data Production riom Treasury 
The Chair called the meeting to order. 

Panel Members Present 
Bliaabeth Warren, Chair 
Damon Silvers 
RiidiardNeiinan 
Hon, John Sunonu 

Cnhere in attendtaice included staff from: 

Congressional Oversight Panel 
Representative Hensarling's OfEoe 
Mr. Neiman’s Office 

Action Items for staff: 

-hto. Baum to circulate the infonnation protocol with Treasury to the Panel. 

—Ms. Baum to circulate minutes of meetings wifli Treasury staff regarding data production 
is$n«. 
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The meetinE adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 


Internal deKbetations of the Congiesaional Oversight Panel occurred bv telcnhone on March 30. 

2009. 


Agenda: 

Update on April Iteptot 
Update on Hearings 

Update on Data Production finm Treasury 
Discussion of Proposed Letter to Banks 


The Chair called the meeting to order. The rhair twteri tlurt there was not a qiummi. 


Parrel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiinan 


Others in attendance included staff ftom: 
Congressional OvetHght Panel 
Rqrresentative Hensarling’s OfiSce 


1 Iptjyte "" Anril Report 

The Parrel discussed moving the vote back several days. The Chair concurred and moved tire 
date of die vote to April d, 2010. 


Action Items for staff: 
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-Staff to leseeich flights for the Panel ftom the Apil field hearing in Milwaukee to Washington 
DC. 

-Ms. Baum to circulate to file Panel file Chair’s prepared remaiks fiir her testimony before the 
Senate Finance Committee. 


The meeting adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 

Meeting of the CoiuaessicauJ Overaight Pmwl occuned bv telephone on April 7. 2009. 

Agenda: 

Approval of April Report 
Uptoe on Hearings 

The Chair called the meeting to order. 

Panel Members Present 
Hizabedi Wanen, CSiait 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Hon. John Sunnnu 


Congressional Oversiglit Panel 


Approval of April Report 

Mr. Silvern moved die adoption of die April Report. 
The Report was adopted . 

The following Panel members voted in the afChmative: 
Mr. Silvers 


Mr.Neiman 
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Ms. Warren 

The following Panel members voted in the negative: 

Rep. Hensarling 
Sen. Snimnu 

AetioB Items for staff: 

-Staff to prepare a memo giving the latest summary of distribution outlays under the various 
TARPprt^ams. 

The meeting adioumed. 
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DRAFT 

Minutes of the Congressional Oversight Panel 


IntemaldejiberatioMafflieCongressional Ovcisight Panel occurred by telephone on April 13. 
2009. 


Agenda: 

Update on Hearings 

Update on May Report 

Update on June Report 

Approtral of Amendment to Panel Rules 


The Chair called die meetino to order. 


EUzaheth Wrnier^ Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Hon. John Sununu 


Others in anend ^gcj ncluded staff fr om: 
Congresstonal Oversight Panel 
Representative Hensarling's Office 


Update on Hearings 

With respect to the upcoming hearing with Secretary Oeithner, the Panel decided to extend the 
time for questioning per Panel member per round horn five mimnes to seven to ten mimjtes. 
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Approval of Amendment to Panel Rules 

Sen. Smmmi moved the adoption of a proposed ameiKlment to the rules to auflMrize the hiring of 
designated ataff. 

Mr. Silvers moved the tabling for a week of the motion to adopt the p ro posed amendment. 

The motion to table was rejected. 

The following Panel members voted in the afiiimative: 

Mr. Silvers 
Ms. Warren 

The following Pane! members voted in the negative: 

Mr. Neiman 
Rep. Hensarling 
SeiL Sununu 

The nronosed amendment to the rules was adopted. 

The following Panel members voted in the afSnnative: 

Mr. Neiman 
R^. Hensarling 
Sen. Sunnnn 

The foUowing Panel members voted in the negative: 

Mr. Silvern 
Ms. Warren 
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DRAFT 

Minutes of the Coi^ressional Oversight Panel 

Internal delibetatiops of the Congtessional Oversight Panel occurred in person on April 21 

2009. 

Agsada 

June Report Topic 

Panel Members Present 
Damon Silvera 
Richard Neiman 
Hon. Jeb Hensaiiing 
Hon. John Sununu 


Others m a Oenilanre innliiilMl sta ff from: 
Congressional Oveisight Panel 
Representative Hensarling’s Office 
Mr. Neman’s Office 
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DRAFT 

Minutes of the Congressional Oversight Panel 


fatenial delibetadMS of the Congressional Oversight Panel occuned bv telephone on April 27. 

2009. 


Aggria: 

Update on May Report 

U]xiate on Communication with Treasury 

Update on Hearings 

Update on Cuomo Letter 

Rejection of Proposed Amendment to Panel Rules 


The Chair called the meeting to order. 


Panel Members Present 
Elizabeth 'Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarlmg 
Hon. John Sununu 


Others attendance included 


Congressional Oversi^t Panel 
Representative Hensarling’s OfiSce 
Mr. Neiman’s OfBce 


Rejection of Proposed Amendment to Panel Rules 
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Mr. Silveis proposed an amendment to Panel roles to revoloe a previously adopted amendment to 
the rules that authorized the hiring of designated staff. 

Mr. Silvere mowd the adoption of the oronosed amendment 

The tarmosed amandinent to the rules was rejected. 

The following Panel members voted in die afiinnative: 

Mr. Silvers 
Ms. Warren 

The following Panel members voted in the negative: 

Mr, Neiman 
Rep. Hensarling 
Sen. Sununu 

Action Items for staff: 

-Staff to prepare and ask a question to the Federal Reserve regarding the macro-economic 
assumptions of the stress tests. 

-Staff to circulate testimony ffom April field hearing in Milwaukee. 

-Staff to prepare and circulate a summary of the April field hearing in Milwaukee. 

The meeting adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 


Internal de liberatioas o f thg nnnorBastionfll D versittht Panel occuned bv telephone on Kfav 4. 

2009. 


Ai j>aida: 

Update on Commimicalions witti Treasury 
Update on May Rqjoit 
Update on June Report 
Update on Hearings 

Rejection of Proposed Amendment to Panel Rules 


The Chair called the meeting to order. 


Panel Members Present 
Elizabeth Warren, Chair 
Uamon Silvers 
Richard Neiman 
Hon. Jeb Hensailing 
Hon. John Sununu 


Others in attendimee included staff from: 
Congressional Oversight Pmel 
Representative Kensarling’s Office 
Mr. Neiman’s Office 
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The Chair moved to instmct staf f <n aHii a discusritm of the nros and cons of linking hank 

patticioation in TARP or TALF to meeting minmnim stanHarda on consume r and small husineas 

j gBffin g. 

The motion to instruct staff was approved. 

The feilowing Panel members voted in the affirmative: 

Mr. Silvers 
Ms. Warren 
Mr. Neiman 

The following Panel members voted in the negative: 

Rqi. Hensarling 
Sen. Snnunu 

Rejection of Proposed Amendment to Panel Rules 

Mr. Silvers proposed an amendment to Panel rules to revcto a previously adopted amendment to 
the rules that authorized the hiring of designated staff. 

Mr. Silvers moved the adoption of the proposed amendment. 

The proposed amendment to the rules was rejected. 

The following Panel members voted in the affirmative: 

Mr. Siivws 

Ms. Wartrai 

The following Panel members voted in the negative: 

Mr. Nraman 
Rep. Hensarling 
Sen. Summu 
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Action ItBms for Staff: 

-Staff to cireulate developmtait sections of die May report to the Panel. 

-St^ to add a discussion to toe rqxnt of toe pros and cons of Unking bank patUeipation in 

TARP or TALF to meeting minimum standards on consumer and small business lending. 

-Staff to research if Roberts Rules of Order allows toe Chair to second a motion. 

The meetiny adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 

Meeting nf the Congiiessinnal Oversight Panel occurred bv telephoM on May 6. 2009, 
Amoda: 

Approval of May Repwt 

Hie Chair called the meeting to order. 

Panel Mariigs Present 
Elizabedi WaiteD, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Heiisarling 
Hon. John Sununu 

Othera in attendance mclnded st aff ftnm: 

Congressional Oversight Panel 

Anoroval of May Renort 

Mr. Silvers moved the adoption of the May Report. 

The Report was adopted . 

The following Panel members voted in tbe affirmative: 

Mb. Silvers 
Mr.Naman 
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S«i.SiBiunu 
Ms. Warren 

The following Panel member voted in the ne^tive: 
Kep. Hensailing 



370 


DRAFT 

Minutes of the Congressional Oversight Panel 


htemal deliberations of the Congressional Oversight Panel occurred bv telephone on May 1 1. 
2009. 


Agenda: 

Update on June Report 
Update on Hearings 

Update on Commonication wiA Treasury 
Rejection of Proposed Atneadment to Panel Rules 


Jled the meeting to order- 


panel Memhere Preaait 
Elizabeth Wamm, Chair 
Damon Silvas 
Richard Neiman 
Hon, John Sununu 


Congressional Ov«sight Panel 
Representative Heosarling's Office 


Rejection of Proposed Amendment to Panel Riiles 

Mr. Silvras proposed an amendment to Panel rules to revoke a previously adopted amendment to 
tire rules that authorized the hiring of designated staff 
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Tbe foUDmng I^nel members voted in die af&mative; 

Mr. Silvers 
Ms. Warren 

The foliowing Panel members voted in the negative; 

Mr.Neunan 
Sen. Sununu 

Action Items for staff: 

-Staff to request a briefing from Treasury regarding die events that occurred between vAcn the 
banks woe informed of the results of the stress tests and when die results were released. 

The meeting adjourned. 
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DRAFT 

Minutes of the Congjessional Oversight Panel 


Intemal deliberatfons of the Congressional Oversight Panel occurred bv telephone on May 18. 
2009. 


Agenda: 

Approval of Proposed Amendment to Panel Rules 
Update on June Report 
Update on Hearings 


Hie Ch^ called the meeting to order. 


Elizabedi Warren, Chair 
Damon Silvers 
Ridiard Keiman 
Hon. Jeb Hensarling 
Hon. John Sununu 


Others in attendance included .staff fiom: 
Congressional Oversight Panel 
Representative Hensarling’s Office 


Approval of Proposed Amendment to Panel Rules 

The Chair propose an amendment to Panel rules. The amendment authorized the Puiel’s 
executive director to appoint an existing member of staff to serve as a liaison for each Panel 
member. After discussion, this amendment was altered to clarify dtat it revolted a previously 
adopted amendment to the rules that authorized the hiring of designated staff. 
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T^b nt^ir moved the Brinptinn nf flie proposed atnemfaient 
The taotxised ammdmeiit to the rules was approved. 

The fdltowing Panel membas voted in the affinnative: 

Mr. Silvers 
Ms. Warren 
Mr.Ndman 

The fbUowing Panel membas voted in the negative: 

Rep. Hensarling 
Sen. Snnunu 

Action Items for staff: 

—Staff to contact Hart, Schaffiiet, & Marx residing the May field hearing in New Yotir. 

Ttif. inBBtiTi p adioumed. 
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DRAFT 

Minutes of the Congressional Oversight Pane! 


Internal deliberatioas of the CoDprwi.'rinnal Oversight Panel occuHed bv telephone on May 26. 

2m 


Agottda: 

Update on Juc» Report 
Update on Hearings 

Update on Communications with Treasury 

Update on Treasury Authority to Recycle TARP Repayments 

Update on Coordination with the Special Inspector General of the TARP 


The Chair called the meeting to order. 


Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Ridhacd Neiman 
Hon. John Sununu 


Others in attendance included staff from: 
Congressional Oversight Panel 
Representative Hensarling’s Office 
Mr. Neiman’s Office 

Aetien Rem.s for staff: 
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-Ms. Bomu to loquest &om Treasory aU conununicattons roiatsd to tiie stress te^ in 

days betwera the time the baidts were informed of the lesuhs of the stiera t^ts raid the time the 

results were publically trieasel. 

-Ms. Baum to circulate die poposed data protocol wifli Treasury and Treasury’s response to die 
Panel. 


The meeting adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 


Intemal deliberatioiis of the Conaresaonal Ovetsiefat Pand occurred bv telephone on June 1. 
2009 . 


Agenda: 

Update on Heatings 

Update on Farm Credit Report 

Update on June Report 

Update on Communication with Treasury 

Update on Communications with the Special Inspector General of the TARP and the GAO 


The Chair called the meeting to order. 


Panel Members Present 
Elizabeth Warr^ Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hcnsarling 
Hon. John Sununu 


Congressional Oversight Panel 
Representative Hensarling’s Office 
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The meeting adionmed. 
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Minutes of the Congressional Oversig 

Meeting fif the Congressioaal Overaight Pan 

Agenda: 

ARBoval of June Report 
Update on Upcoming Reports 
Update on Hearings 

The Chair called the meeting to older. 

Panel Manhets Present 
Elizabeth Wanen, Chair 
Damon Silvers 
Richard Neiman 
Hon. Job Hensarling 
Hoa John Sununu 


VIUHJ U1 euBwwmwi ukuwpu aum nvm, 

Congressional Oversight Panel 
Representative Hensarling’s OfiSce 
Mr. Neiman’s OfBcc 
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Hm following Panel memlnis voted in the affirmative; 

Mr. Silvers 
Mr.Neiinan 
Rep. Henstnling 
Sen. Sunmiu 
Ms. Warren 

^ctinn Tlema for Staff: 

—Staff to organize a call vntfa the Panel to dtscuss the July report outline, 

-Staff and Ms. Baum to follow up with Mr. Neiman about finalizing a data request to servicers 
andlecdeis. 

XhejnseMas adio u med . 


z 
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DRAFT 


Minutes of the Congressional Oversight Panel 



Update on July R^rt 
Update on Farm Dedit Report 
Update on Hearings 



Elizabeth Warren, Chair 
Damon Silvras 


Ridard Neinuu 
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DRAFT 

Minutes of the Congressional Oversight Panel 


Internal deliberations tfie (^ yrassional Oversight ^ael occurred bv telnphnna cm Tnnf; T?. 
2009. 4:00 mn. 


Agenda: 

Update on July Report 

Update on Hearings 

Update on Data Production by Treasury 


The Caiair called Ore meeting to ordff. 


Panel Members Present 
EUzabetti Warren, Chair 
Damon SHvtes 
Rictard Neiman 
Hon. Jeb Hensarling 
Hon. John Sununu 


Others in uttgnHanrj ; included staff &om: 
Congressional Oversight Panel 
Representative Hensarling’s Office 
Mr. Neiman’s Office 


Rep. Hensarling moved to move the location of the hearing on tiie automobile industry &om 
Detroit to Washinytnn nr 
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The motion to move the locatkinofAe bearing WM rejected 
The following Panel membcts voted in the alffibmative: 

Rep. Hensatling 
Sen. Sununu 

The following Panel members voted in die negative: 

Mr. Silvers 
Ms. Warren 
Mr.Neiman 

Action Rems for staff: 

—Ms. Baum to confirm the time of a meeting with Herb Allison. 
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DRAFT 

Minutes of the Congressional Oversight Panel 

foteroal deliberahcns of the Congressional Oversight Panel occurred bv telephone on June 29. 

2009.4:00 pm. 


Update on July Report 
Update on Hearings 

Update on Commuriicalions with Treasury 
The Chair called the meeting to Order- 

Panel Mettbm Present 
Elizabeth Warren, Oiair 
Danton Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Hon. John Sununu 

Others in attendance included staff &om: 

Congressional Oversight Panel 
Representative Hensarling's Office 

Action Items for staff: 

-Staff to provide the Panel with the results of other entities’ valuation studies. 

-Staff to inform Panel of any invitations sent to witnesses for the automobile industry hearing. 
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The meeting adjourned. 



385 


DRAFT 

Minutes of the Congressional Overaight Panel 


Internal deliberations of the Coner essinnal O yeraight Panel occurred bv telettome on Mv 6. 
2009. 


Agenda: 

Consideration of Amendment to Panel Rules 

Update on July Rq>ort 

Update on Plum Credit Report 

Update on August Report 

Update on Heatings 


The Chair called the meeting to order. 


Panel Membns Present 
Elizabeth Warren, Chair 
Damon Silers 
RichaidNeiman 
Hon. Jeb Hensarling 
Hon. John Sununu 


Congressional Oversight Panel 
Representative Hensarling’s OfBce 


Consideralion of Amendmait to Panel Rules 

The Chair proposed an amraidment to die Panel’s Rules of Procedure. The amendment laid out a 
procedure for handling transcripts of Panel meetings. 
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The Chair moved the adoption of thu pmnosed Mnendment tn the Panel Rules of Procedure. 

Rqjieswitalive Hensailing offered an amendment by substitution to the Chair’s proposed 
amendmenL Rep. Hensarling’s amendment by substitution tvould change the rules to require 
transcripts of Panel meetings to be posted on the Panel website within 30 days after recording. 

Ren. Heasarling moved the adotrtinn of the ame ndment hy substitution. 

The j^mendm ent by substitution was rejected. 

The following Panel members voted in the affinnative: 

Rep. Hensarling 

Sen. Sununu 


The following Panel members voted in the negative: 
Mr. Silvers 
Ms. Warren 
Mr.Neiman 


Rqrresentative Hensarling offered an amendment to the Chair’s proposed amendment. Rep. 
Hensarling’s amendment changed the language of the Chair’s proposed amendment to require 
meeting transcripts be distributed to Panel members tro later than two days after recording. After 
discussion, this amendment was altered to m)uire distribution no later than two days after the 
recordings are available to the staff 

Rep. Hensarling moved the adontion of the amendment to the Chair’s proposed amendment 

Mr. Neiman moved t o table the motion to adopt the Ch sir’s ame qdmait to the Panel’s Rules of 
Procedure. 

The motion to table was adopted. 

The following Panel members voted in the afiBimative; 

Mr. Silvers 


2 




387 


Ms. Wairen 
Mr. Neiman 

The following Panel members voted in &e negative: 
Rep. Hensnling 
Sen. Sununu 
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DRAFT 

Minute of the Congressional Oversight Panel 

Meeting of the CongremioTial Oversiidit Panel occaned bv teleiAone on July 9. 2009. 

Agaida: 

^jproval of My Report 

The Chair ealled Ae meeting to order. 

Panel Members Present 
Eliz^jeth Warren, Clim 
I>amon Silvers 
Richard Neiman 
Hon. Hensarling 
Hon. John Sununu 

Others in aOmdance sta ff from: 

Congressional Ovssight Panel 
Rejnesentative Hensariing’s Office 
Mr. Neiman’s Office 

AmirDval of July Report 

The flyiir moved the adonlion of the Jnlv Report. 

The Report was adopted. 

The following Panel members voted in the affirmative; 
hfr. Silvws 
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Ms. WanSE 
Mr-Nriman 
Rep. H«isaiiiiig 
Sea. Siunmu 

Action Ttema fig staff: None. 

The meeting adioumed. 
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DRAFT 

Mnutes of the Congressional Oversight Panel 

Internal deliberations of the Congnssinnal OversiiAt Panel occurred bv telephone on Mv 13. 
2009 . 

Agenda: 

Update on Faun Credit Report 
Update on August Report 
Update on September Report 
Update on Heatings 

Update on Coordination with the Special Inspector General for the TARP 
Discusaon of Amending Ae Panel’s Rules of Procedure 

The Chair called Ae meeting to order. 

Panel Members Ehesent 
ElizabcA Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. ieb Hensarling 
Hon. John Sununu 

Others in attendance included staff from: 

Congressional Oversight Panel 
Representative Hraisarling's Office 
Mr. Neiman’s Office 

Urxlate on September Rep rot 
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Tile Panel agreed to consider die outline and return comments by the close of business on 
Wednesday. 


Action Itetis fig None 


The meeting adjourned. 
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DRAFT 

Minutes of the Congressional Oversight Panel 


KfeetiM of the Congressional Oversight Panel occurred bv telephone on July 20. 2009. 


Agenda: 

Approval of Fann Credit Report 
Update on August Report 
Update on S^ember Report 
Update on H^ngs 

Discas^on of Amending the Panel’s Roles of Procedure 
Update on Communications with Treasury 


The Chair called the meeting to order. 


Panel Members Present 
Elizabeth Warren, Chair 
Damon Siivras 
RidiaidNeiman 
Hon. Jeb Hensarling 
Hoa John Sununu 


Others in attendance included staff firom: 
Congressional Oversi^t Panel 
Representative Hensarling’s Office 
Mr, Neiman’s Office 


Aparoval of Farm Credit Report 
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Mr. Silvers moved to imfruictthe staff to add liin(miioK t n the Pann Credit Rsport on Treasury's 
approach to forecloaare taevention in tiie TARP as it app lies «n famil y Imns- 

The apiendment was rejected. 

The following Panel memb«s voted in the affirmative: 

Mr. Silvers 

Ms. Wairen 

The ffillowing Panel membos voted in die negative; 

Rep. Hensailing 
Mr. Neiman 
Sen. Sununu 

The Chair moved the adnptimi of the Pann Credit Report 

The foUomng Panel members voted in the affirmative; 

Mr. Silvers 
Ms. Wanen 
Mr. Neiman 

The following Panel members voted in the negative; 

Rqi. Hensarling 
Sen. Sununu 

Discussion of Amendin g the Panel’s Rules of Procedure 
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Mr. Nainaa proposed an ameadment to the Panel’s Rules of Procedure. Mr. Neinian’s 
unendment mandated the memorializalion of Panel meetings with minutes, with meeting 
transcripts retain^ for the puipose of preparing the minutes. 


Representative HensarUng j^oposed an amendment by substitution to Mr. Neiman’s amendment 
Rep. Hensarling’s am«)dm»it mandated making the transcripts of the Panel’s meetings public 
within 10 days of the meeting. Rep. Hensarliag’s amendment also proposed allowing the Panel 
to enter an mcecutive session during ito meetings that would be confidential and not included in 
the transcript. 

Ren. Hensarling moved the adontion of the amendment bv substitution. 

The amendment bv substitution was rejected. 

The following Panel members voted in the affirmative: 

Rqi. Hensarling 
Sen. Sutumo 


The following Panel members voted in the negative; 
Mr. Silvers 
Ms. Warn® 

Mr.Neiman 

Action Items for staff: None. 

The meeting adjourned. 
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Minutes of the Congressional Oversight Panel 

Internal deliberations of the Coneressiona] Oversight Panel ocxiurred by telephone 
on August 3. 2009. 4.00pm. 


Agenda: 

Questions for tte Record 
August R^KHt Update 
September Report Update 
Transcripts/Minutes 


The Chair called the meeting to order. 


Panel Members Present 
Blbabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Hon. John Sununu 


Others in attendance included staff from: 

Congressional Oversight Panel 
Representative Hensarling’s Office 
Mr. Neiman’ s Office 

The Chair moved that the Panel adopt a new rule of procedure dealing vyith miblic 

access to transcripts of public hearings and public meetings and the maintenance of 

minntes for internal deliberations of the Panel. 
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Congressman Hensarling presented the following amendment in the nature of a 
substitute: 

“To make public an official transcript and official minutes of all Meetings of the 
Congressional Oversi^t Panel, including those taking place by telephone, within 
twenty business days of the conclusion of each meeting. At any given time, if 
certain portions of the meeting are considered to be of a confidential nature, the 
Panel can move into Executive Session by a simple majority vote, bi which case 
such portions will not be recorded or included in an official transcript or official 
minutes.” 


Congressman Hensarling’ s amendment failed 

The following Panel members voted in the affirmative on the amendment: 
Rep. Hensarling 
Sen. Sununu 

The following Panel members voted in the negative: 

Mr. Silvers 
Mr. Neiman 
Ms. Warren 

The Panel then voted on the following nrooosal from the Chair: 
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“The Panel shall maintain transcripts of its public hearings and public ratings. 

All public hearing and public meeting transcripts will be made available to 
members and the public as soon as practicable. 

Non-public Panel meetings constitute internal deliberations of the Panel. Panel 
staff shall prepare minutes of such deliboations, including those taking pliK% by 
telephone. Such mitmtes shall, to the extent practicable, be prepared in accordance 
with the provisions of Robert’s Rules of Order and shall be provided expeditiously 
to each Panel member. Panel members shall have three calendar days to review 
the draft minutes and advise the Executive Director of any proposed amaidments 
the member believes are necessary to ensure that the minutes are accurate. If the 
Executive Director believes that a proposed amendment is inaccurate or for some 
other reason should not be included in the minutes, the Panel member proposing 
the amendment shall be notified. Once a final set of draft minutes has been 
prepared by the Executive Director, it shall be circulated to the Panel members fm 
review. The adoption of the minutes shall be placed on the agenda for a vote at die 
next appropriate Panel meeting. 

For those internal deliberations taking place prior to the adoption of this rule and 
for which no minutes currently exist. Panel staff, using all sources available, shall 
prepare minutes which shall be circulated to Panel members. Such minutes shall be 
reviewed and approved in accordance with the procedure described above. 

Where unofficial transcripts of internal Panel deliberations exist, Panel members 
may review those transoipts at the Panel’s offices. Ifi upon review of the 
unofficial transcripts, the member believes that some portion thereof is inaccurate, 
the member should notii^ the Panel’s Executive Director. A Panel member 
reviewing die unofficial transcripts should take care to raisure that informaticHi 
pertaining to any individual or organization or to the exercise of the Panel’s 
oversight responsibilities not be made public.” 


The proposal was adopted. 
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The following Panel members voted in fte affirmative: 
Mr. Silvers 
Mr. Neiman 
Ms. Warren 

The following Panel membera voted in the negative: 
Rep. Hensarling 
Sen. Sunimu 
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Minutes of the Congressional Oversight Panel 

Internal deliberatjcms of the Congressional Oversight Panel occurred bv telephone 
on August 10. 2009. 12:45 pm. 

A g enda: 

Approval of August Report 

Approval of Minutes of Panel meeting for August 3, 2009 
The Chair called the meeting to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hmsarling 
Hon. John Sununu 

Others in attendance included staff from: 

Congressional Oversi^ Panel 
Representative Hensarling’s Office 
Mr. Neiman’s Office 

TTie Chair moved the adoption of the Panel’s August Report 
The Report was adopted. 
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TTie following Panel members voted in the affirmative; 

N4r. Silvers 

Mr. Neiman 

Sen. Sununu 

Ms. Warren 

The following Panel member voted in the negative; 
Rep. Hensarling 


Action Items for staff; None 



There being no amendments and no objection, the minutes of the Panel’s August 3, 
2009 meeting were aj^roved. 
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Minutes of the Congressional Oversight Panel 




Approval of Minutes for Prmel Deliberations of August 10, 2009 
September Report Update 
Hearings Update 
October Report Update 


Elizabeth Warren, Cbair 
Damon Silvas 


Richard Netman 


Also in Attendance 

Paul Atkins, Panel member designate 


Congressional Oversight Panel 
Representative Hensarlhig's Office 
Mr. Neiman's Office 




Mr. Neiman su^ested Out toe minutes be amended to note that each Panel memba toanked 
SenmorSununu for his swvice on the Panel. The Chair concuned. 
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Minutes of the Onigressional Oversight Panel 

Meeting of the Conetessional Oversight Panel occurred bv telephone on 
September 8. 2009. 3:00 pm. 

Agenda: 

Approval of September Report 
The Ohair called the meeting to Order- 

Panel Membws Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 

Also in attendance: 

Paid Atkins, Panel member designate 

Others in attendance included staff fixm: 

Congressional Oversight Panel 
Representative Hensarling’s OfSce 
Mr. Neiman’ s Office 

The Chair moved the adoption of the Panel’s September Report. 
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Hie Report \ras adopted. 

The following Panel members voted in the afiSmative: 
Mr. Neiman 
Ms. Warren 


The following Panel member voted in the negative; 
Rep. Hensarling 


Mr. Silvws did not participate in either the Panel deliberations or vote on the 
September Report. He asked to be recused from this matter because of his 
concern diat a reasonable person could question his impartiality due to his 
employer, the AFL-CIO, taking a position with regard to TARP funding and AFL- 
CIO affiliate union members and retirees at General Motors and Chrysler. 


Action Items for staff: Staff to provide information cm outstanding data requests 
for Treasury Department prim- to Thursday’s hearing with Secretary Geithner. 


The meeting adjourned at 3:08 pm. 


Minutes approved 





Minutes of the Congressional Oversi^t Panel 

Deliberations of the Ccmgressional Oversight Panel occurred bv telephone on 
September 14. 2009, 4:00 pm. 

Agenda: 

Approval of bfinutes for Panel Delibcrsdions of August 31, 2009 and Panel 

Meeting of Septemba 8, 2009 

October Report Update 

November Rqxirt Update 

Hearings Update 

The Chair called the Panel to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Paul Atkins 

Others in attendance included staff from: 

Congressional Oversight Panel 
Representative Hensarling’s Office 
Mr. Neiman’ s Office 
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Minutes of Panel deliberations of August 31. 2009 and September 8. 2009 vrere 
amended and approved. 


Action Items for staff: 

1 . Staff to prepare “pre-outline” memorandum for member review in 
connection with November Report. 

2. Staff to attempt to anange for Herb Allison, Assistant Secretary for 
Financial Stability and Counselor to the Secretary, to aj^rear at Panel’s 
October Hearing and for a Treasury off cial with specific responsibilities 
related to home foreclosures to f»ovide testimony at Panel’s September 
Hearing in relation to that topic. 


The meeting adjourned at 4:37 cm. 



407 


Minutes of the Congressional Oversi^t Panel 

Internal deliberations of the Congressional Oversight Panel occulted bv telenhone 
on Septembar 21. 2009. 4:00 mn. 

Agsa ^a: 

Approval of the Minutes of the September 14, 2009 Panel Deliberations 
October Report 
November Report 
Hearings Update 

Hie Chair called the Panel to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Paul Atkins 

Others in attendance included staff from: 

Congressional Oversight Panel 
Representative Hensarling’s Office 
Mr. Neiman’s Office 
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Minutes of the Panel deliberations of Septanbar 14. 2009 were approved. 

Action Items for stafS 

1 , Staff to impress on Treasury the need for its witness to follow oth» Panels. 

2. Staff to advise Mr. Neiman’s office so he can assist in follow-up to secure 
witnesses fiom organizations vdiich have not been willing to provide a 
representative. 
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Minute of the Congressional Oversi^t Panel 

Internal d eliberations of the Congressional Oversight Panel occurred bv telephone 
on September 29. 2009. 3:08 pm. 

Agenda: 

October Report Update 
November Report Update 
Hearings Update 

The Chair called the deliberations to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Etemon Silvers 
Richard Neiman 

Others in attendance included staff from: 

Congressional Oversight Panel 
Representative Hensarling’s Office 
Mr. Neman’s Office 
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Staff Action Items: Staff to send Panel outline for Novemba* Rqjort on 
Wednesday, September 30. 


The deliberations adioumed at 3:38 pm. 


Minutes approved 



A 


h 
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Minutes of the Congressional Oversight Panel 


Internal deliberations of the Congressional Oversight Panel ncciirred bv telephone on Octet ~ 

19. 2009. 4:05 ran. 


Agenda: 

Ajqnoval of the Mimitea Panel Internal DeliberatiQns of October S, 2009 and Panel Meeting of 
October 8, 2009 

Update on November Report 

Update on December Report 

Update on Hearings 


The Chair called the Panel to order. 


Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvras 
Richard Neiman 


Others in attendance included staff from: 


Congressional Oversight Panel 
R^resentative Mensarling's Office 
Mr. Neiman’s Office 
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Minutes of both sessions were approved. 


1. Staffto prepate written questions {br financial institutions fflid regulators to be answered 
in connectiott with November Rqx>tt on govemment goaituilee programs. 

2. Stair to prepare and circulate to Panel members request fiir data and information sought 
fiom economists in rdation to preparation of December Rq»rt 


The deliberations adjourned at 4:25 nm. 






Date 


tail 
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Minutes of the Ccmgressional Oversight Panel 


Tntetnal deliberations of the Conimgsisiial Oversight Panel occurred bv telephone on October 

26. 2009. 4:00 nm. 


A gad s ; 

Approval of Minutes for Panel Deliberations of October 19, 2009 
Update on November Report 
Update on December Report 
Hearings Update 


el Members Ptesenl 
Elizabeth Warren, Chair 
RidiardNeiman 
Paul Atkins 


Others in attendance included staff from: 
Congressional Oversight Panel 
Representative Hensarling's OfSce 
Mr. Neiman’s Office 


f the minutes of the internal deliberations of October 1 


9.2 
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Minutes of the Congressional Oversight Panel 

fatemal deliberations of the Congnessinnal Oversight Panel occmred bv tdenhone on Novanfaw 

2.2009.4:05 pm. 

Agenda: 

Appnval of hGmttes fijr Panel Deliberatiaiis of October 26, 2009 
Update on November Rq>oit 
Update on December Report 
Heatings Update 

The nW called the deliberatjons to wrier. 

Panel Members Present 
Elizabeth Wairai, Chair 
Richard Nmman 
PaulAddns 


Others in a ttendance inehided iifaiff ftnm: 
Congressional Overnight Panel 
Representative Hensarling’s Office 
Mr. Neiman’s Office 


The Chair moved approval of the mimifas nf the internal deliberations of October 26. 2009. 


Minntes were approved. 
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Minutes of the Congressional Oversi^t Panel 

Meeting of the Ctmgressional Oversight Panel occurred bv teleriione on November 
S. 2009. 2:45 pm. 

Agenda: 

Approval of November Report 
The Chair called the meeting to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Hon. Jeb Hensarling 
Paul Atidns 

Others in s tttmAsmc. ^. included staff from: 

Congressional Oversight Panel 
Representative Hensarling’ s OfTice 
Kfr. Neiman’s Office 

The Chair moved ttie adoption of the Panel’s November Report. 

The Report was adopted unanimously, all Panel members voting in the aflSrmative. 
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Minutes of the Congressional Oversight Panel 

Inteinal delibetalioiis of the Congressional Oversight Panel occurred bv telephone onKovember 
9.2009. 3:00 mn. 

Agenda: 

Approval of Minutes for Panel Deliberattcms of Novranber 2, 2009 and Meeting of November 5, 
2009 

Update on December Report 
Hearings Update 

The Uhair called the deliberatioas to order. 

Panel Members ftesent 
Elizabeth Warren, Chair 
Damon Silvers 
Paul Atkins 


Others in attendance included staff fiom: 
Congressianal Oversight Panel 
Rt^iresentative Hensarling's OfiSce 
Mr. Neiman’s Office 


The Chair moved aimroval of the minutes of the internal deliberations of November 2. 2009 and 
the of November S. 2009. 


Minutes were atmroved. 
Action Items for staff: None 
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Minutes of the Congressional Oversight Panel 

Internal deliberations of the Congressional Oversight Panel occiared bv telephone on Novwnba; 
16.2009.3:04 pm. 


Approval of Minutes for Panel Deliberations of November 9, 2009 
Update on December Report 
Update on January Rqiort 
Heatings Update 

The nhpir called the deliberations to order. 

Pane! Mmnbers Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 

Others in attendance i nf.liidi»d staf f ftom: 

Congressional Oversight Panel 
Representative Hensarling's Office 
Mr. Neiman's Office 


T)ie Chair moved approval nf the minutes of the internal deliberations of November 9. 2009. 


Minutes were approved. 
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Minutes of the Congressional Oversight Panel 


Internal delifagrations of the Congressional Oversight Panel occuned bv teleebone on November 
2 3 .2m 3:p 5 pm. . 


Agaiila: 

A;qproval of Minutes iat Panel Deliberations ofNovember IS, 2009 
Update on December Report 
Update on January Report 
Update on Hearings 


The Chair called the ddiberations to order. 


Panel Members Present 
Elizabedi Warren, Chair 
Damon Silvers 
Paul Atkins 


Others in a wenttanee ineluded staff fiom: 
Congressional Oversight Panel 
Representative Hensarling’s OfSce 
Mr. Neiman’s Office 


The Chair moved approval of the minutes of the internal dehberations ofNovember 16, 2009. 


Minutes were approved. 
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Minutes of die Congressional Oversight Panel 


internal delitoalioas of the Cntiffressional Ovetsiehl Panel occimed bv telephone on November 

30. 2009. 3:0S pm. 


Ap|»nval ofMinutes ftn* Panel Deliber^ons of Novrabet 23 , 2009 
Update on December Report 
Update on January Report 
Update on Hearings 


The Chair called Ae delibaatiOTis to order. 


Panel Membas Present 
Eliaabedi Wairrai, Chair 
Damon Silvers 
Richard Neiman 
Paul Atkins 


Olfaers in attendance included staff from: 


Congressional Oversight Panel 


Representative Heasariing’s Office 


hfr. Neinutn’s Office 


The 
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Action IteoB for staff: 

1. Staffto send Panel membcnansw^fitim Treasury to questicms fix tecoidfiom prior 
bearing as well as questions propounded to Treasury which ha^ve not yet been answered. 

2. Staffto seek information ftom Treasury pertaining to ef&rts on mortgage mitigation. 

nie deliberations adjourned at 3:24 mn. 
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Minutes of the Congressional Oversight Panel 

Ihtengd deliberations of the Conpremional Ov tT^if^ Pan el occuired bv telephone on December 

7.2009.3:07 pm. 

Agenda: 

Approval of Minutes for Panel Internal Deliberations of November 30, 2009 
Ui^ate on December Report 
Update on Jmuiary Report 
Update on Hearings 

The Chair called the deiiberationa to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Paul A&ins 


Others in attmilanny included staff from: 
Congressional Oversight Panel 
Representative Hensarling’s Office 
hfr. Neiman’s Office 


The Chair moved aoDtoy til of tl)p min iaes of die internal deliberations of November 30. 2009. 
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Minutes of the Congressional Oversight Panel 

hitenal delibaations of the Congressional Oversight Panel occurred bv telephone 
on December 8. 2009. 1 1:36 am. 


Aeenda: 

Approval of December Report 
The Chair called the meeting to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvern 
Richard Neiman 
Hon. Jeb Hoisarling 
Paul Afkins 

The Chair moved the adoption of the Panel’s December Report. 

The Report was adottted. 

The fisllowing Panel members voted in the affirmative: 

Nfr. Silvers 
Mr. Neiman 
Mr. Atkins 


Ms. Warrrat 
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The following Panel member voted in the n^ative; 
Rep. Hensarling 
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Minutes of the Congressional Oversight Panel 


Internal delibeialioas of fee Congresainnal Ovetsight Panel occurred bv teleidione on Decanber 

14.2QQ9.3:05Dm. 


Agenda: 


Aiqiroval of Miniites for Panel Intcmal DeHfaerations of Deconbei 7, 2009 

And Panel Meetup of December 8, 2009 

Update on January Report 

Update on Febru^ Ri^rt 

Updide on Hearings 


The nhair called die deliberations to order. 


Pand Members Present 

Elizabeth Wairen, Chair 
Richard Neiman 
Paul Addns 
Mark Me Watters 


Others in a ttwnlanr^. indaded staff from: 

Ccmgressional Oversight Panel 
Mr. Neiman's OfSce 

Tl«! Chair moved anmoval of the minutes of the Panel mteraal deliberations of December 7. 
2009 and the Panel meeting of December 8. 2009. 


Minutes vvere approved. 


Action Ttons for staff: None 
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Minutes of the Congressional Oversight Panel 

Internal deliberations of the CopgresainTial Oversight Panel occurred by telephone on December 
21. 2009. 3:00 mn. 

Agenda: 

Approval of Minutes for Panel Internal Deliberations of Decomba: 14, 2009 
Update on January RejKirt 
Update on Fekuaiy Report 
Upd^ on Hearings 

The Chair called die delibwatioHS to order. 

Panel Members Present 
Elizabeth Warren, Cbair 
Damon Silvers 
Richard Neiman 
Paul Atkins 
Mark McWatters 

otbars in attendance included staff from: 

Ctmgressional Oversight Panel 


Mr. Neiman’s OfBce 
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fliair moved approval of Ac minutes of the Panel internal deliberations of Decemlxir 14. 
2009. 

Minatesvyere approved. 

Action llama fiar stag: 

Staff to contact Treasuiy and confirm details in the January report related to Citigrocp. 
Staff to prepare a memo detailii^ strategic options for a hearing with financial instituticnss. 

The delibetatioas adiouroed at 335 wn. 
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Minutes of the Concessional Oversight Panel 


Internal deliberatioiis of the CnncTeMsional Overndit Panel occmred bv tBlephone on Decemhcf 
28. 2009- 3:05 mn. 


Agenda: 

Upcoming Heatings 


The C3iair eaUed the deliberations to order. 

Pand Manbets Present 
Elizabeth Watien, Chair 
Damon Silvers 
Richard Neiman 
Paul Atkina 
MaikMcWatteis 


Others in !|^fndgnra; included stafT ftnm: 
Congressional Overnight Panel 
Mr. Nehnan’s Office 

Action Items for staff: None. 

The deliberations adioimied at 3:38 mn. 
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Minutes of the Congressiond Oversight Panel 

Internal deliberalioiis of tlie CongiCMinnal Ovetsieht Panel occutred bv telephone on JamBgv 4. 
2Q10.S:34pm. 

Agenda: 

Approval ofMinutes for Panel Internal Deliberations of December 21 and Itecember28, 2009 
Update on January Report 
Update on Fediniary Rqjort 
Hearing Update 

The Caiair called the deliberations to orda-. 

Panel Members Present 
Elizabeth Wmea, Chair 
Damon Silvers 
Richard Neiman 
Mark Me Watters 

Others in attendance incliiHed staff frtan: 

Congiesfflonal Oversight Panel 
Mr. Nedman’s Office 

The Chair moved to annrove the minutes of the Panel interna l deliljp-jd'O n ’ t of December 21 and 
December 28. 2009. 
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Minutes of the Congressional Oversight Panel 


IntemaldelibetatiQgaoftheCongiessiondOversightPanBl cKcmred bv telephone on January 11 
2010. 3:00 pm. 


Approval of Minutes for Panel Internal Deliberations of January 4, 2010 

Update on January Report 

Update on February Report 

Update on Mardi Report 

Hearing Update 

The Chair called flie deliberations to order. 

Panel Members Present 
BUzabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Paul Atkins 
MatkMcWatters 

Others in atten dance included staff ftom: 

Congressioiuil Oversight Panel 


Mr. Neiman's OfiSce 





Action Itenw far staff; 

Staff to discuss detaila fw upcoming field hearii% witb Siqxarintendent Neunan. 


Thedelibendions adioumed at 3:20 pm. 
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Minutes of the Congressional Oversi^t Panel 

Meeting of the Congressional Oversiaht Panel occurred by telephone on January 13.2010, 10:05 
am. 


Agenda: 

Approval of die January Report 

The Chair called Ifae meeting to order. 

Panel Membas Present 
Qizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Paul Allans 
J, Mail Me Watters 

Others in artendance induded staff from: 

Congressional Oversight Panel 

The Chair moved the adoption of the Panel’s January Report 

The Report was adopted. 

The fiiUowing members voted in the afSrmstive: 


Ms. Warren 
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Mr. SUvets 
Mbr.Neiman 
Nfr. Atkins 
Mr. Me Watters 
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Minutes of the Congressional Oversi^it Panel 


Internal deliberatioiis of the Congressional Oversight Panel occurred hv telephone on Jimimrv 1 9. 
2010.3:00 pm. 


Approval of Minutes for Panel Intanal Deliberation of January 11, 2010 and Panel Meeting of 
January 13, 2010 

Update on February Keport 

Update On Mrueh Report 

Hearings Update 

The rhair called the deliberationa to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Paul Atkins 
Mari: McWatters 

Others in attendance included staff from: 

Congressional Oversight Panel 


Mr. Neiraan’s OfSce 
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Minutes of the Congressional Oversight Panel 

Internal delibeiaticms of the ConoreMinnaJ Oversight Panel occuned bv telephone on Jamiarv 25. 
2010. 3:00 nm. 

Agenda; 

AjjjHoval of Minutes for Panel Internal Deliberation of January 19, 2010 
Update on February Report 
Update on March Rqiort 
Hearings Update 

The flhair called the deliberations to Order- 

Panel Members Present 
Elizabeth Warren, Chair 
Richard Neiman 
Paul Atkins 
Mark McWatters 

in Httendance included staff from: 

Congressional Oversight Panel 
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Minutes of the Congressional Oversight Panel 

Tiitema! deliberations of the Cnnpressiiwal Oversight Panel occurred bv tdedhotffi on Fehniarv I 
2010.3:00 an. 

Aemda: 

Approval of Minutes for Panel Intanal Delibeialion of Januay 25, 2010 
Update on Februaiy Report 
Update on Match Rqtort 
Hearings Update 

The Chair called the deiibetations to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silver 
Richard Neiman 
Paul Atkirts 
Mark McWatters 

OthHs in attendance inc hided staff fmm: 

Congressional Oversight Panel 


Mr. Neimm’s Office 
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The Chair mowd to anorove the minutes of the Rp«l intenial ddiberaliogs of januarv 25. 2010. 

Minutes were anmoved. 

Action Items for staff: 

Staff to send Panel members questions for Treasury regarding cmnmereial teal estate. 

The deliberations adjourned at 3:20 om. 


Chair Date 



z/r/io 
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Minutes of the Congressional Oversight Panel 


Internal delibetations of the Congressional Oversight Panel occurred bv telephone oo February 8. 
2010. 3:00 Bin. 


Agenda: 

Af^roval of Minutes for Panel Internal Deliberation of February 1, 2010 
l^pdate on February Report 
Update on Maid) Report 
Hearings Update 

The Chair called the deliberatitms to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silver 
Richard Neiman 
PiHil Atkins 
Mark McWatters 


Others in aflendance included staff &oai: 
Congressional Oversight Panel 


hfr. Ndman’s Office 
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Minutes of the Congressional Oversight Panel 

Meeting of the Congresginnal nveraight Panel occurred bv telephone on Fehniarv 1 0. 21)1 0. 
11:35 am. 

Agenda: 

Approval of the Febmaiy Report 

The Oiair called the meeting to order. 

Panel Members Present 
Elizabeth Warren. Chair 
Damon Silvers 
Richard Neiman 
Paul Atkins 
J. Mari MoWatters 

Others in attendance included staff ftom: 

Congressional Oversight Panel 

The (jlhair moved die adoption of the Panel’s February Report. 

The Report was adopted. 

The fallowing membos voted in the affirmative: 


Ms. Warren 
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Mr. Silvers 
Mr.Neiman 
Mr. AtIdBS 
Mr. Me Watters 
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Minutes of the Congressional Oversight Panel 

lalanal deliberatioiia of the Congressional Oversight Panel occurred bv telentoae on Fehmarv 
16. 2010. 4:00 mn. 

Agenda: 

Approval af Kfinutes for Panel Internal Deliberation of February 8, 2010 and Panel Meetii^ of 
Feteuaiy 10,2010 

Update on March Report 

Update on April R^rt 

Ifearings Update 

The Chair called the deliberations to order. 


Panel Members Present 
Elizabeth Wanen, Chair 
Richard Neiinan 
Mark MeWatters 


Others in attendance included staff from: 
Congressional Oversight Panel 
Mr. Neiinan’s Office 


es 
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MinidM were appioved. 


Action Items fnr -ttaff- N(m£. 


The deUberalions ationmed at 4: 12 pm. 



Date 2/zZ.//d 
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Minutes of the Congressional Oversight Panel 

Internal rfBlifaeralions of ifae Congressional Oversight Panel occimed bv telephone on February 
22. 2010, 2:30 pm. 

Agenda: 

Apfiroval of Minutes &r Panel Intemal Delibetation of Fd>ruaiy 16, 2010 

Update on Mardi Report 

Update on April Import 

Update on May Rqmrt 

Hearings Update 

The Chair called the deliberations to oidet. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Sflvets 
Richard Ndman 
Marie MeWatters 

Qthffl in Bttendmee meluded staff from: 

Congressional Oversight Panel 

The Chair moved to approve the mimites of the Pahel internal deliberations gf Frirpinry ] ( i , 
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Minutes of the Congressional Oversight Panel 

Internal ddibaations of the Congi^ional Oversight Panel occunred bv telephone on March 1 . 
2010. 5:30 ptn. 

Agenda: 

A|)pioval of Minutes for Panel Internal Dcliboation of February 22, 2010 
Update on March Report 
Update on April Report 
Hearings Update 

The Chair called the delibeiations to order. 


Panel MstPbCTsPrwCTt 
Elizabeth Warren, Chair 
Baihen Silvers 
Richard Ncitnan 
Mark McWatters 


Others in attendance included staff from: 

Congressional Oversight Panel 

The Chair moved to antirove the minutes of the Panel internal deliberatioas of Fdauarv22. 

2010 . 
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Minutes of the Congressional Oversight Panel 

Internal deUberations nf the Cnn^mBKirmal Oversight Panel occurred bv telephone on Man& 8. 
2010. 3:00 om. 

Agenda: 

Approval of Miimtes for Farsi Intenid Deliberation of Match 1, 2010 

Update on March Report 

Update on April Report 

l^xlate on May Report 

Hearings Update 

The Chair called the deliberations to order. 

Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neittuin 
Mark MeWatters 

Others in attr ndm^ ’itltflp l staff ftom: 

Congressional Oversight Psoel 

The Chair moved to airorove the minutes of the Panel internal deliberatioDS of Match 1. 2010, 
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Minutes of the Congres»onal Oversi^t Panel 

Meeting of the Congressioiial Oveisight Panel occurred bv telephone on March 10.2010. 2:30 
EBL 

Agenda: 

Appiovd of the Match Report 

The Chair called the m w-rinp to nwtur. 

Panel Members Present 
Elizabedi Warrrai, Chair 
Richard Neiinan 
Paul Atkins 
J. Mark Me Watters 

Others in attendance included staff firom: 

Congressional Oversight Panel 
Mr. Neiman's Office 

The Chair moved the adoption of the Panel's March Report, 

The Report was adopted. 

The following memhers voted in the affirmative: 


Ms. Warren 
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Mr. Neiman 
Mr. Atkins 
Mr. McWattns 
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^BnlItes of the Congressional Oversight Panel 


Internal deliberatioas of the rimgressional Oversight Panel occurred bv tdephtwe on Match 15. 
2010. 3:00 ran. 


Agenda: 

Aipoval of Minutes for Panel Internal Deliberation of March 8, 2010 and Panel Meeting of 
Ktochl0,2010 

Update on A{xil Report 

Update on May R^rt 


Panel Mem hm Preaent 
Elizdreth Warren, Chair 
Richard Neiman 
Pad Atkins 
J, Made MeWatters 


Others in atttaiHimce inr.liiAid s taff fixan: 


Congressional Ovecsid^t Panel 
Mr. Neintan’s OfiSoe 


T>., 
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aporoved. 


Action Item for stag; None, 

Tbe ddibefatioiaadiotinied at 3:15 nm. 

Date "^(z^/ld 
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Minutes of the Ck)ngressional Oversight Pane! 

Intemal dditetations of the Conjgessional Oversight Panel occatted bv teteriione on March 29. 
2010, 3:00 pro. 

Agenda: 

Approval of Minutes for Panel Internal Deliberation of March IS, 2010 

Update on April Report 

Update on May Report 

Update on June Report 

Heatings Update 


The rhair cal led foe deliberations to order. 

Panel Membera Present 
Elizabeth Warren, Qudr 
Damon Silvers 
Richard Neiman 
Paul Atkins 
J. Mark MeWatters 

Ofoets in attendance included staff fiom; 
Congressional Oversight Panel 
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Minutes of the Congressional Oversight Panel 


Internal del ibetatiom of the Qmeici isional OversiAt Paid occuned bv telenhcam on Anri! S. 
2010. 3:00 pm. 


Ajtproval of Kfimites for Panel Itnemal Ddiboslion of March 29, 2010 

Update on April Repent 

Update on May Report 

Update OB Xtme R^xirt 

Hearings Update 

The Chair called the deliberations to order. 

Panel Monbcis Present 
Elizabeth Warren, Chair 
Richard Neiman 
Paul Atkins 

Others in attendance included staff from: 

Ctmgressional Ovosight Panel 
Richard Neiman's Office 

The Owir moved to an pove the min utes of the Panel internal deliberations of March 29. 2010. 
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Action Items for staff: 

Staff to circulate foe SIGTARP report on AIO to Panel members. 

Staff to drculate a memo and questioos in advance of a meeting wifo Mamfaall Hoebner on April 

12 . 


-■-‘■’25nm. 
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Minutes of the Congressional Oversight Panel 

Meetiiui of fte Conere asinnal Ov ersiehf Panel occuned bv telenhone on April 10. 2010. 1 1 :00 
am. 

Agenda: 

Approval of the April Report 

The Chair callal the ipeetinp In nrder. 

Panel Members Present 
Hiaabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
J. Mad: McWatteis 

Others in n HiwIaTwe included stafT fiom: 

Congressional Oversight Panel 

The Chair moved the adoption ofthe Pane l’s Awil Report 

The Report was adopted. 


The following members voted in the afSnnative: 


Ms. Warren 
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Minutes of the CtmgtBssional Oversight Panel 

hiteniBl delibetations of the r-tMiyre ssionai Ovasiaht Panel occurred hv telephone on April 19. 
2010.3:00 pm. 

Agenda: 

Approval of Minutes for Panel Internal Delibeiaiions of April S, 2010 md Panel Meeting of 
April 13,2010 

Update on May Report 

Update on June Report 

Heatings Update 

TTib rimir called ifae meeting to order. 

Panel Mtanbeis Present 
Eluabetfa Warren, Chair 
Damon Silvas 
Richard Neiman 
Paul Addns 
J. Marie MeWatters 


Othen in attendance i nrltirfwt «i» aff from: 
Cor^itessional Oversight Panel 


Mr. Neiman’s OfSce 
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Minutes of the Congressional Oversight Panel 


Intemal delibetatioas of the Oanareasional Oy gwayht Pan el occuned bv telephone on Amil 26. 
2010. 3:00 Pin. 


Agenda: 

A(^ovaIofMmuiesfinPaneUnteraalDeIibastion3of.^nl 19,2010 
Update <ai May R^rt 
Update on Juik Report 
Hearings Update 


air caUed the m eeting to order. 


Panel Members Present 
Blirabeth Warren, Chair 
Damon Silvers 
Richard Neinum 


Others in attenda 


inf.lpflfj sta ff ftoln: 


Congressional Ovosight Panel 


Mr. Netman’s Office 
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Mini^ of the Congressional Oversi^t Panel 


fotetnal deliberations of the Congre^onal Oversiaht Panel occurred bv t» 
2010. 3:00 mn. 


Agenda: 

Approval of Minutes for Panel Internal Delibeirations of Ajnil 26 , 2010 
Update on May Rqxnt 
Update on June Report 
Hearings Update 


Panel Manhers Present 

Elizabeth Wattoi, Chair 
Damon SilvKS 
Richard Neiman 
Mark McWatteis 


Othws in attepctoioe included Staff from: 
Coi^tesraonal Oversight Panel 


the 


Mr. Neiman’s Office 
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Mmutes of the Congressional Oversight Panel 


Internal deliberalicms of the Congessionat Overs iyht Panel occntred 1 
2010: 3:00 nm. 


Apinoval of Misutes tac Panel Internal Deliboatians of May 3, 2010 
Update on May Report 
Update on June Report 
Hearings Update 

The Chair called the m eeting In order. 

Pmd Members Present 
Elizabeth Warren, Chair 
Richard Neiman 
Paul Addns 
Mark Me Watters 


oams in a ttEnihince i ncluded staff fi«m: 
CongtessioDal Oversight Panel 


Mr. Neiman’s OfSce 
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Minutes of the Congressional Oversight Panel 

Meeting of flie Congressiwal Ovcas ipht Panri n ccarred bv tderihwie on May IZ 2010. 1 1:45 

mn. 

Agenda: 

Ai^val of tile May Report 

The Chair called the meeting to order. 

Pmel Members Present 
Eliabeth Wairm, Chair 
Damon Silvers 
Richard Neiman 
Paul Atkins 
I. Mark Me Watters 

Others in attendance included staff from: 

Congressional Oversight Panel 

The Chair m oved the ad option of the Panel’s MaV Report. 


The Report was adopted. 


The following members voted in tiie affirmative: 
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Ms. Wanen 
Mr. SHvers 
Mr.Neiman 
Mi. Atidns 
Mr. McWattos 

The meetinif adfoiimed at 1 l:SSam. 
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Minutes of the Cong]ce5sional Oversight Panel 


Internal delibCTatiiMis of the Conetessional Oversight Panel occimed bv telephone on May 17. 
2010. 3:30 mn. 


Agenda: 

Ap^val (rfMSnutes for Panel Internal Deliberations of May 10, 2010 and Panel Meetii^ of 
MtQfl2.2010 

Update on June Report 

JulyRqjortToiHc 

Hearings Update 

The Oisir naH ed the m eeting tn ordiir. 

Panel Members Present 
Elizabeth Warren, Chair 
Richard Neiinaa 
Paul Atkins 
MarkMcWattras 


Others in aiienitanee included staff fiom: 


Congressonal Oversight Panel 
Mr. Neiman’s Office 


0 
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Minutes of the Congressional Oversi^t Panel 


Tp^flt^l rieliberalioai of the Congressi<mal Oversielht Panel occurred bv telwahone on May 24. 
2010. 5:30 om. 


Agenda; 

Approval of Minutes for Panel fotemal Deliberations of May 17, 2010 
Update on June Report 
Hearings Update 

The ChiiiT called foe meeting to order. 

Piael Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
RidiardNeiinan 
Mark McWatters 
KenTroske 


Otfaets in attendance included staff from; 
Congressional Ovetsi^ Panel 


Mr. Neman’s Office 


The Chair m oved to approve the mimites of the Panel internal delibetalioos pf May 1 7, 2010, 
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Minutes of the Congressional Oversight Panel 


btemal deliberatioiis of the Congre^on^ Oversieht Panel oecmred bv teleehone on June 1, 
2010. 12:30 pm. 


of Minutes for Panel IntHcnal Deliberations of May 24, 2010 
R^cnt on staff meetiiig wlfh Financial Stability Oversight Board staff 
Update on My Report 
Update on June Report 


The Chair called fl»e meeting to order. 


Panel Members Present 
Elizabedi Warren, Chair 
Damon Silvers 
Richard Ndman 
Made MeWatters 
KenTroske 


nihws in at tendance iiyyid^ jUflff fimm- 
Congressional Oversight Panel 
Mr. Neman’s Office 


The Chair moved to approve the minutes of the Panel internal deliberations of May 24, 2010. 
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Minute were TOmM 


Action Itete fig staff: 

Staff to convey tiie Panel’s view on Hie importance of data td^ed to busiites lending, housing, 
and toxic assets to Financial Stability Oveisigbt Board staff. 


The deliberations adjourned at 1:05 nm. 



r 


pate ^ / 1 ^ 


.•irrTff 
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Minutes of tie Congressional Oversi^t Pane! 


IntMnal deliberatfonsoftlwCbiuaesshmalOvcrsiidtf Panel occuiiedb 
2010.3:00 pm. 


Agenda: 

AiJfKOvd of Minutes for Panel Int^nai Deliberations of June 1 , 2010 
Update on June Report 
Update on July Rqxnt 


• le Chaif called the meeting to 


oHier. 


Panel Members Present 
Elizabeth Warren, Chair ' 
Richard Neirnan 
MaikMcWatters 


Olhers in attendance -faff from- 


Congressional Overright Panri 
Mr. Neiman’s OfBce 
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NGnutes of the Congressional Oversi^t Panel 

Meedne of the ConeresBiional Oversight Panel ocamed bv telephone <m June 9. 2010. 2:00 pm. 

A^Mida: 

Ai^jroval of tlie June Report 

The Chirir railed the meetimt to onto. 

Panel Members Pregart 
Eliz^tti Warren, Chair 
Damcai Silvers 
Richard Neiman 
J. MarkMcWatters 
Ken Troske 

Others in gm ^ARiuv. i nduded staff fiom: 

Congressional Oversight Panel 

The Chair moved the adoption of the Panel’s June Report. 

The Report was adopted. 


The following members voted in the affirmative: 
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Ms. Wsma 
Mr. Silvers 
Mr. McWattm 
Mr. 'noske 


Mr. Ndman did not participate in either the Panel deliberations or the vole on the June report 
He asked to Ire recused fiom this matter due to his service as Hew York State’s Sqjerinteoifent 
of Banks. 


HremetaingadioumBlatatlSom. 





Q/IH//0 
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Mnutes of Ae Congressicmal Oversi^t Panel 


Internal dr JibeiatioDS of the CtagtMsioaat Oversight Pand occimed bv tdeohone on June 14, 
2010. 3:00 pm. 


Agenda; 

Approval of Minutes for Panel fotemal Delibeistions of Jvme 7, 2010 and Panel Meeting of June 
9,2010 

Update on July Report 
August Rei»rt 
Hearing Update 


The Chair cal led foe rocctinit to onter. 


Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neinian 
Mark Me Watters 
Kenneth Troske 


Others in a ttendance i ncluded staff ftom: 


Congressional Oversight Panel 


edto 


2 
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flie Panel meeting of June 9. 2010. 


Miimten were annroved. 


Action Items fiir staff: 

Staff to aunnine Harvard Bnsiness School -woridiig p^[>CT on TABP fimdiiig. 


The deUberationa adioun»d at 3:15 pm. 




Chaii 


Date 


•tTrii 
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Minutes of the Congressional Oversight Panel 


Iitejwl diOibMaBQa^ of flw Owgressional Oversight Panel occuned by telephone on Jane 21, 
2010. 11:00 am. 


Agenda: 

A]}prov8l of Minute: for Panel Internal Deliberations of June 14, 2010 

Update on July Heport 

Update on August Report 

Update on Documents 

Heating Update 


The Chair called the meeting tn older. 

Panel Members Present 
Eliaabeth Wanen, Chair 
Richtud Neiman 
Mark Me Watters 
Kermeth Troske 


Olhm in a Wenrisnee fiotn: 

Congressional Oversight Panel 


The CJiair m oved to approve the itiimrtEa of the Panel intenal deliberations of June 1 4, 2010. 
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Minutes of the Congressional Oversight Panel 


fatenuJ deli beations of the Conigessioaal Oversight Paoel occurred bv t( ' 
2010. 3:00 pm. 


Aggida: 

of Minute fyr Panel hitmal Delifaerations of June 21, 2010 
Update on July Report 
Update on August R>qiort 


Panel Met nbtts Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
Marir McWatters 
Keimeth Troske 


Others in atignilanne included staff from: 
CongiessiOBal Oversight Panel 


0 . 
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Mnutes of the Congressional Oversight Panel 


Intenal deliberations of fee Congressional Overrieht Panel o<a;uned bv telcphoaie on July 6. 
2010. 3:(M>iim. 


Apenria- 

Ai^val of Minutes for Panel Internal Deliberations of June 28, 2010 
Updtae on July Report 
Update on August Rtport 


Panel Membm Present 
Birabeth Warren, Cbair 
Damon Silvers 
Richard Neunan 
Keimedi Troske 

in iittendiince jnflliili^ staf f from: 

Congressional Oversight Panel 
Ridrard Neiman’s OfiBce 

The niair moved to aimrove the mimites nf the Panel internal deliherations of June 28. 201 0. 

Minutes were approved. 
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Af-ricm Items fig staff: None. 


Hw deUberadona adioucc^l at ?:30 pm. 
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Minutes of the Congressional OversiglU Panel 


Internal itelibetaioiffl of Am Congrtammial Oversight Pimel occurred bv teleohnae on July 12. 
2Q10. 3:(Xlt)m. 


Agenda: 

Aiqiroval of Miinites for Pai^ Internal Deliberations of My 6, 2010 
XMtate onMy Reprst 
Update on Ai^ust Repent 

The Chait called the meetine to order. 

Panel hfembeis Present 
EUzabdh Warren, Chair 
Damon Silvers 
Richard Neiinan 
Kenneth Troske 


Ofliers in at rendnnee i ncluded staff from: 
Congiessiona] Ovrasight Panel 


The Chair movedto attprnve the minutes of the Panel inte rnal Helihe falions of Mv 6. 2010. 


Minntes were aonroved. 
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Minutes of the Congressional Oversight Panel 

Mretingoffte Congressional Oversight Pimel fxxurred bv tdephone on Mv 13.2010. 11:30 


Agenda: 

Approval of die My Rqxnt 

The Chair called the meeting to order. 

Panel Members Present 
Elizrdiefh 'Watt&i, Chair 
Damon Silvas 
Richard Neiinau 
J. Maik McWatters 
KenTroske 


Others in mlild rxl statf from: 

Congressional Oversight Panel 


The Chair moved the adoption of the Panel’s July Repwt. 


The Report was adopted. 


The following members voted in the afStmative: 
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Ms. Waiiw» 
Mr. Silvas 
Mr.Neiinan 
Mr. McWattos 
Mr. Troske 


Tli91»W»ingadipwiiedatlt:4Qmi, 
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Miniites of the Congressional Oversight Panel 


Intemai deliberations of the Congressioflal Oversidit Panel occuired bv tdephoiK oa Mv 19. 
2010. 3:00 wn. 


Aaendtu- 

Approval of Minutes for Panel Internal Deliberatioss of July 12, 2010 and Panel Meeting of July 
14,2010 

Update on August Report 
Update on Sq>tember Report 


The Uhair called the meeting to order. 


Pand Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
J. Mark McWatters 
KenneOi Troslte 


Ofiiars in a Hemtanra! i ncluded staff from: 


Congressional Oversight Panel 


Kfc. Neiman’s Office 
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Minutes of the Concessional Oversight Panel 


Internal deliberations of fte Congressiona l Overaiidil Panel occurred hv telephone on lulv 26, 
2QlQ.3:0Qp m. 


Agenda: 

Approval of Minutes for Panel Internal Deliberations of July 19, 2010 
Update on August Report 
Update on September Report 

The Chair calle d the meeting to order. 

Panel Vfemheni Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
J. Mark MoWatters 
Kenneth Troske 


Others in attendance included staff fiom: 
Congressional Oversight Panel 
Mr. Neiman's OfSce 


The Chair moved to anp mve the min utes of the Panel internal ddibaalions of Itine 19. 2010. 




506 




507 


iMObutes of the Congressional Oversight Panel 

Intetnal delibnalions o f the Conp iBaiiinnal Ovosight Pand occurred bv telephone on Angiist 2. 

mQ. 3;0Qp m. 


Agenda; 

Approval of Minutes for Panel Intetnal DeUberations of July 26, 2010 
Update on Augu^ Repent 
Update on September Report 

The Chair called the meetiny to ntder. 


Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvas 
RidiaidNeiman 
J. Mark Me Watters 
Kenneth Troske 


Others in at tenHimge mclmted staff from: 
Congiessicinal Oversight Parrel 
Mr. Nefanan’s Office 


The Chair moved to antrrove the minutes of the Panel internal deliberations of June 26. 2010. 
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Minutes of the Congressional Oversight Panel 

Internal deliberatioas of flie rnnpiessinnal Oversight Panel occurred bv telenhoae on August 10. 
2010. 10:30 am. 

AaeBda: 

Approval of lufinutes for Panel Internal Dehlieiations of Augost 2, 2Q10 
Update on August Report 
Update on S^nember Report 
Update on Hearings 


The Chair called the m^rinp tn order. 


Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Ridiard Neinuin 
J. Marie MeWMen 
Kenneth Troske 


Others in attendance inclmied staff from: 
Congressional Oversight Panel 


The ramif moved to anorove die mmiiteg of the Panel internal deliberations of August 2. 2Q10. 



MiniitwiTO»awjovet 


Actioa Items for ataff: None. 

The detilxgaliaiis adiour naH «| H ^ am 

Date ^hif/d 
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Minutes of the Congressional Oversight Panel 


Meeting of the Cwunessional Ovenaabt Pane! occmred bv teleiihone on Ancost 1 1. 2010. 12:00 


Agenda: 

A]^val of the August Report 

The called die meeting to older. 

Panel Members Present 
Qizabeth Wanen, Chair 
Damon Silvas 
RichaidNeiman 
J. Marie MeWatters 
Ken Troske 


Others in «itrnH»nr g included staff fiom: 
Congressional Oversight Panel 


The Chair moved the adoption of the Panel’s August Report. 


The Report was adopted. 


The following membos voted in the affirmative; 
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Ms. Watien 
Mr. Silvers 
Mr. Neimaii 
Mr. McWatteis 
Mr. Tioske 
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Minutes of the Congressional Oversight Panel 


btemal MbeitatiQns of the Cownessi 
2010. 3:00 pm. 


Agmda: 

Ai^noval of Mimnes for Panel Internal Deliberations of Augost 10, 2010 
Update on September Report 
Update on Octobor Report 
Update on Heatings 


The rhair called the meeting tn order. 


Panel Members Present 
Elizabeth Warren, Chair 
Damon Silvers 
Richard Neiman 
J. MarfcMcWattets 
Ketmelb Troslce 


Others in attendance included staff from: 
Congressional Ovenigbt Panel 


Ji a. ; At i Ti. 


-I J_121 a1 _X* A k A 
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Mbmtw wwe ««ttoved, 


Action Items for staff: 

—Begin reaching oat to noted economists for tlie Septenbet Report 
— Develcq) and circulate questions to pose to economists for the September Repmt 


The deHbatatiOHS adioumed at 3:30 wn. 



'Iz2JJA. 
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Minutes of the Congfessional Oversight Panel 

Internal delibeiatioM of the ConiniessioiMi Oversight Pai»l occurred bv telephone on August 23. 
2010. 3:00 wn. 

Agsada:, 

of Minutes for Panel Internal Deliberations of August 16, 2010 
Update oa September Report 
Update on October Report 
Update on Healings 

The Chair called the meeting to order. 

Panel Members Present 
Elizabeth Wairrai, Chair 
RidiardNeiman 
J.MathMcWattETS 
Keimedi Tioske 

Odiers in attendance included staff &om: 

Congressional Oversi^ Panel 

The nbaiT moved to approve the minutes of the Panel internal delibnations of August 16. 2010. 


Minutes we approved. 
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Actioa Items for amff: 

-Staff to circulate additional sectionoflite Septenlxtrqtoit prior to die final draft 


The deUberatioiiis adjourned at 3:10 pm. 



''Mill 


'O 
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Minutes of the Congressional Oversight Panel 


teemal delibaationg of the Cwigtessinm] Oversight Panel occiured bv telephone n<i Aueua 31. 
2010.3:00 pm. 


AptgiHa: 

Approval of Minutes for Panel Internal Deliberations of August 23, 2010 
Update on September Re{x>rt 
Update on October Report 
Uixlate on Hearings 

The Chair tailed the m eeting tn order. 

Panel Members Present 
Elieabeth Warren. Chair 
Damon Silvers 
Richard Neiman 
J. Mark Me Watters 
Kenneth Troske 


Otl»rs in attendance included staff from: 
Congressiona] Oversight Panel 


The CJMir moved to ap prove tfae min utes of th e Panel mternal delibe iatipns of August 23. 2010. 
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Minutes of the Orngresaonal Oversight Panel 


tntemal de tiberations of the Congreaisinnal nversiafat Panel occurred bv telephone on Sectmber 

7.201( >.3;3Ppb», 


Agcaida: 

Approval of Minutes for Panel Internal Deliberations of August 3 1, 2010 
Update on Sqitemba Report 
Update an October Report 
Update on Heatings 


Mr. Silvers called the meeting to order. 


Panel Mem hery fftynt 
Damon Silvers 
Richard Neiman 
J. Mailt McWatteis 
Kenneth Tioskc 


Others in a ttenrfanne included staff ftniii! 

CongressionBl Oversight Panel 

Mr. Silvers moved to ap prove the mimp^ of the Panel internal delibciations of Auetat 31. 2010. 

Minutes were approved. 
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Miniites of the Congressional Oversight Panel 


latemal deliberations o f thft r.nnf ressionai Oversigte Panel occurred by telephone on Septembg 
13.201Q.3;00nm. 


Aftenda: 

Approval ofMinutes for Panel Intenud Deliberations of Sqitember 7, 2010 
Update on Sqiteraber Report 
l^xlatB on Odober Report 
Update on Hearings 

Mr. Silvers called the ineeling to order. 

Panel Merobcw Present 
Damon Silvers 
J. Meric McWatteni 
Kenneth Troslce 


Others in at tmdanne i ncluded staff ftom: 
Congressional Oversight Pand 
Mr. Keiman’s Office 


Mr. Silvers moved to ap prove the mmutes of th e Panel internal deliberations of Setitenbo' 7, 

2010. 
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Vfimitpji were aomoved. 


Action llm« for staff: 

Staff to jnovide Panel members written questions prior to Sqttember 22 hearing. 


»• a 


3 
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Minutes of the Congressional Oversight Panel 


Meeting of the Congreaioiial Ovasight Panel occorred bv telM>lione on September 1 5. 2010. 
.12;QQ.m> 


Agetttla: 

Aiqnova! oftlie S^](einb« Report 

Mr. SUv«5 relied the meeting to order. 

Panel Vfiaiibers Present 
Danun Silvers 
Richard Neiman 
J. htekMcWatters 
Ken'noske 

Othns in atfenHanne included staff fiom: 

Congressional Oversight Panel 

Mr. Silvers moved the adoptio n of the Panel’s September Rewwf. 

nie Report was adopted. 

The following mranbers voted in tite affirmative: 


Mr. Silvers 
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Minutes of the Cwigressional Oversight Panel 


Internal ddiberaaoas of the Coneressional Oveisieht Panel occurred bv teteriwiw on September 
2Q.2Oia3:00mn. 


Appiovat of Miiiutes for Panel Internal Deliberations of Sq>tember 1 3, 2010 and Panel Kteeting 
of Sqttember 15, 2010. 

Update on October R^rt 

Update rai Novanber Report 

Update on Hearings 


Mr. Silvigs called the meeting to order, 

panel Members Present 
Damon Silvers 
J. Mark Mc Watters 
Kenneth Tioske 


Others in attendance included staff from: 


Congressional Oversight Panel 


■■ of the Panel internal deliberations of 


Mr. Neiman’s Office 
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Minutes of the Congressional Oversig^it Panel 


Internal delibemliops of the Congressjonal Overaaht Pawl occuaed bv telephone on Seotemfe 
27. 2010, 3:00 am. 


Agenda: 

Approval of Minutes for Panel Intemal Deliberations of September 20, 2010 
Update on the October Report 
Update on the Novembw R^rt 
Update on Heteings 

Me. SUvets ca lled the meerin g to order. 

Panel Members Present 
Damon Silvers 
Richard Neiman 
J. Mark McWatteis 
Kenneth Ttoske 


Others in a t te n da n ce included s ta ff Rnm: 

Congressional Oversight Panel 
Nb. Kmman’s OfiSce 

Mr. Silvers moved to go nmve die minutes of th e Panel internal deliberations of September 20. 

2010 . 
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Miniiteg'wereapigoved. 

Action Item for staff: 

Sfaflf to citculate backbond on potential witnesses prior to the next Panel deliberation. 

The deliberations adjourned at ,1:20 pm. 
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Minutes of the Cou^ssional Oversight Panel 

Inlemal deUbnations o f ttie ntniftnKisinnal O vasigfat Panel occMned bv telephone on October 4 
2010. 10:30 am. 

Agenda: 

i^jproval of Minutes for Panel intenial Deliberations of September 27, 2010 

Election of Chair 

Update on the October Report 

Update on the Novemba Report 

Heatings Update 


Mr. Silvers ca ljed the to order. 


Panel Members Pr^aa 
TedKaufinan 
Damon Silvers 
Richard Neiman 
J. h^ulcMcWatters 
Kenneth Ttoske 


Others in attendance includ ed .staff from: 
Congressional Ovosigbt Panel 


Mr. Neiraan’s OfSce 
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Minutes of the Congressional Oversi^t Panel 

Intenul deliberations of the Congremional Oversight Panel occimed bv telephone on OctobCT 12 
2010. 2:30 am. 

Aggida: 

Approval of Minutes for Panel Internal Deliberations of October 4, 2010 

Update on the October Report 

Update on the November Rqmrt 

Update of Staff Call witfa SIGTARP and GAO 

Heatings Update 

The (Ti«ir called the meelina to order. 

Panel Members Present 
TedKaufinan 
Damon Silvers 
Richard Neiman 
i. M^ Me Watters 

Others in attendance included staff from: 

Congressional Oversight Panel 
Mr. Neiman’s OfSce 

The Chair moved to ano pwe the min utes of the Panel intwnal deliberatimis of Octoba- 4. 2010. 
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Minutes of the Ccmgressional Oversight Panel 


Meeting of <fae Congressional Overaighl Panel occurred I 
am. 


Aneada: 

Aj^tovai of the October Report 


Panel Members Present 
Ted K mifitian 
Damon Silveis 
Rit^ianlNeimaii 
J. Mailt McWattera 
KenTioske 

T in diided staff from: 

Cimgressioiial Oversight Panel 
Mr. Ka iifinan ’s office 

The Omir moved the adoption of the Panel’s October Report 
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Tbe following members voted in the affitmative: 

Mr.Kaufinan 

Mr. Silvers 

Mr.Neiman 

Mr.McWatteis 

Mr.Troske 
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Minutes of the Congressional Oversi^t Panel 


Intenal deUbaations of tfie Congn aerinnal O vetright Panel occaned bv teletdmne on October 18 
2010. 3:00 pm. 


Agenda: 

Approval of Minutes &»- Panel Internal Deliberations of Octob^ 12, 2010 and Panel Meeting of 
Octobo* 13, 2010 

Update on die November Report 

Update on tbe December Report 

Healings Update 

The rhaiT called the meeting to order. 

Panel Members Present 
TedKaufinan 
Damon Silvers 
Richard Neiman 
KmtTroske 
J. Mark McWatters 


Ofliers in att endance inchKierl fitm- 
Congressional Oversight Panel 
Senator Kaufinan’s Office 
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Minutes of the Congressional Oversight Panel 

iQtemal delibraafions of the Coaatessional Oversight Panel occurred by telenbone cm Octoha: 25 
2010. 3:00 cm. 

Agenda: 

Approval of Minutes for Panel Internal Deliberations of October 1 8, 201 0 

Update on the November Rqport 

Update on the Decranbo' R^rt 

Updide on the January Report 

Hearings Update 


The f!h«ir called the maetiny to order. 


Paad Members Present 
TedKaufinan 
Damon Silvers 
Richard Ndman 
KoiTroske 
J. Mark McWattets 

Others in attendance included staff fiom: 
Congressional Ovssight Panel 
Senator Kaufinan's Office 


Richard Neiman’s Office 
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Minutes of the Congressional Oversight Panel 

tnteniHl tlelifaeratimis of the Congresrinnal Ovmight Panel occurred bv telephone on Novanber 
12010, 3:00 pro. 

A fcada: 

;i^p]irovBl of Minutes for Panel Internal Deliberations of Ootobw 25, 2010 
Update on Ote November S^rt 
l^date on the December Report 

12lS..CMLMb4 to routing to gnjer. 

Panel Membera Present 
Ted Kaufman 
Damon Silvers 
Richard Neiman 
KenTroske 
J. Martr McWattcrs 

Others in xltmAmrr: inr.lliA^ Staff from: 

Congressional Oversight Panel 
Srmator Kaufinan's OfOce 
Richard Neman’s OfiSce 


The Chair moved to approve the minutes of the Panel intemal deliberations of October 25. 201 0. 
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Minutes were arairoved. 

Action Itens for staff: 

Staff to arrai^ a Panel mRtmg with Treasury officials to dtecuss foreclosure irregularities and 
finatidal stability. 


The <folibCTations adjourned at 3:30Dm. 



Chair 


Date 


lIUji 
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Minutes of the Congressional Oversight Panel 

fatemal deliberations of the Congressional Oversight Panel occtmed bv teleiAQae on November 
8.2010.3:00 p m. 

Approval of Minutes for Panel Internal Deliberations of November 1, 2010 

Update on dte Novonber Report 

Update on the December Report 

Update on Meeting Request with Treasury 

'The Chair called the meetma to order. 

Panel Members Presoit 
Ted Kaufinan 
Richard Neiman 
Ken Troske 
J. Mark McWattera 

Others in attendance included staff a?om: 

Congressional Oversight Panel 
Richard Neiman’s OiSce 

The Chair moved to aimrove the minntes of the Panel internal deliberations of Nevemba 1. 

2010. 
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Minutes of the Congressional Oversi^t Panel 


Lnlemal deliberatioBs of the Conareasion^ Overaiaht Panel occurred bv tdenhone on NovembCT 
IS. 2010. 10:15 am. 


Agenda: 

ApiirovBl ofthe November Repeat 

Ai^aoval of Minutes for Panel Internal Deliberations of November 8, 2010 
Update on the December Report 
Update on die January Report 

The Chair ca lled the meeting to wder. 

Panel Members Present 

TedKaufinan 

Damon Silvers 

RiefaardNeiman 

KenTroske 

J. Malic MeWatters 

Others in included staff from: 

Congressiiaial Oversight Panel 


The Chair moved Qie adoption of the Panel’s November Report 
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Hm! Report was adopted. 

The Rillowiiig membets voted in die affanative; 

Mr. Kaafinan 

Mr. Silvers 

Mr.Neiman 

Mr. McWatters 

Mr. Troske 


The Oiair moved to approve the mi'nirteg n f the Panel iatemal deliberations of November 8. 

2010. 

Minutes were approved. 

Action Items fnr steff- Nnne. 

The delibe nitinns adj ourned at lOrtthm 
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Minutes of the Congressional Oversight Panel 


Internal delibaatioas of the r.nnj)Te«iiniKil Oversight Panel occuned bv telephone on Novemba- 
29. 2010. 3:00 pm. 


Agenda: 

Approval of Minutes for Panel Internal Ddiberations of November 15,2010 
Update on the December Report 
Updide <xi the January Repoit 

The fOiair called the meeting to Order- 

Panel Members Present 
TedKaufinao 
Damon Silvers 
Richard Neiman 
KenTroske 
J. Mark McWatters 

Others in attendance included stag fiOm: 

Congressional Oversight Panel 

The Chair moved to ann mve the minutes of the Panel internal deliberations of November IS, 

2010 . 
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Minutes of dte Congressional Oversight Panel 


Internal deliberaliona of the Congressional Ovasieht Panel occoned bv telephone on December 
6. 2010. 3:00 otn. 


Agenda: 

Approval of Minutes for Panel Internal Deliberations ofNovember 29, 2010 
Update on the December Retort 
Update on the January Report 
Heatings Update 


The rhuir called the meeting to order. 

Panel Members Present 
TedKau&ian 
Dtenon Silvers 
Richard Neiman 
Ken Ttoske 


Others in atteadance included staff 6oi»; 

Congressional Oversight Panel 

The Chair moved to apnmve the Tn inirtes nf t he Pand intemad delibetations ofNovember 29. 

2010. 
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Nfinutes of the Cangressional Oversight Panel 


btemal ^‘beratioBs of the Conetessional Ovasiefat Pand occurred bv teh 


Agenda: 

Approve of the December Report 

Approval of Minutes for Panel Internal Deliberations of December 6, 2010 
Update on the December Rqrort 
Update <m foe January Report 
Hearings Update 

The Chair called foe meeteut to order. 


Ted Kaufman 
Damon Silvers 


Richard Nciman 


KmiTroske 
I. Mark McWatters 


Others in attendance included staff from: 
Cott^essional Oversight Panel 


^ - 'ffoe " — " '■ 



The Report was adopted. 

The following membets voted in affinnat 

Mr, Keufinan 

Mr. Silvers 

Mr. Neiman 

Mr. Ttodce 


Mr. Me Watters 
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Minutes of the Congressional Oversight Panel 


fntenml <leliberations nf the Cnngresarinnal Overrinht Pmel nccmred bvteleL! 
13. 2010. 3:00 pm. 


Agenda: 

Approval of Minutes for Panel Internal Deliberations of December 13, 2010 
Update on the December R^rt 
Update on the January Report 
Hearings Update 


Panel Mranbers Present 
TedKaufinan 
Damon Silvers 
Richard Neiman 
KcnTioskc 
J. Mark Me Watters 


Others in attendance included staff from; 
Congressional Oversight Panel 


' moved to anorove the minutes of the Panel internal deliberations of December 13. 
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Minutes of the Congressional Oversight Panel 


Internal deliberations of the CoBgrMsinniil Oversight Panel occurred bv telephone on December 
20. 2010. 3:00 pm. 


Agenda: 

Approval of Minutes for Panel Internal DeHbetaiions of December 13, 2010 
Update on the Jmiuary Report 
Hearings Update 

Tit? CWr ‘•■“'l ed the meeting to order. 

PwelMmhwFresvpt 
TedKaufinan 
Damon Silvers 
Richard Neiman 
KenTfoske 
I. Mark McWatters 

Others in attendant j rvhtfTd from: 

Congressional Oversight Panel 

The Chair moved to app fffvf th^ piin utes of the Panel intemal deliberations of December 13. 
2010. 
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Minutes of the Congressional Oversight Panel 


Internal deliberations of the ConEressimMi] Overaefat Panel oraanred bv telephone on January 3. 
2011. 3:00 nm. 


Agenda: 

Approval of Minutes for Panel Internal Deliberations of December 20, 2010 
Update on the January Report 
Update on the February Report 
Hewngs Update 

The r-hair called the meeting to order. 

Pan el Members Pt sasrt 
TedKaufinan 
Damon Silvers 
Richard Neiman 
KenTroske 
J. Marie Me Watters 

Others in attendance in diuled ateff fonm: 

Congressional Oversight Panel 

The Chair moved to ap prove the mimitea nf t he Panel inte rnal delibe rations of December 20. 

2010. 
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Minutes of the Congressional Oversight Panel 

tnterqal (teliberations of the Concreaiinnal Ov prsiyht Piii »l occuned bv telephone on January 10, 
2011.3:<X)Dm. 

Agenda: 

Aj^troval of Minutes f<H Panel Intmial Deliberations of January 3, 2011 

Update on the January R^ort 

Update on tie Fehraary Report 

Update on the Mandi Report 

Hearings Update 

The rjmjr called the meeting to wder, 

Panel Members Present 
TedKaufinan 
Richard Neiinan 
KenTioske 
J. Mark McWatters 


Otfans in lUteodance included staff fiom: 

Congressional Oversight Panel 

The ChaiT moved to aimmve the minutes of th e Panel intaiTial delibe rations of January 3. 201 1 
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Minutes of the Congressional Oversi^t Panel 

Meetinynf the Congressional Oveiaeht Panel occurred bv telephone on Jamarv 12.2011. 11;00 
am. 

Agenda: 

.Ajjproval of the January Report 

The Chair called the meeliae to order. 

Panel Members Present 
TedKaufinan 
Ri4iardNeifflan 
J. MaikMcWatters 
Ken Troske 

Others in attaidance i n cluded staff finm: 

Congteasional Oversight Panel 

The Chair moved the arlorrtion of the Panel’s January Report 

The Report was adopted. 

The following memh«8 voted in ttte afBrmative: 


Mr. Kanfinan 






561 


Minutes of the Congressional Oversight Panel 


Tntemal de Ubaalions of the Congressional Ov ewi |^ht Pan el occiuned hy telephone on January 1 8. 
2011. 5:00 pm. 


Agenda: 

A{){aDval of hfinutes for Panel Internal DeUberatiosa of January 10, 201 1 and Panel Meeting of 
January 12,2011 

Update die Felituaty Report 

Update on the March Report 

Hearings Update 

Hie OMir called the meeting to order. 

Pawl Members ftesiffit 

TedKaiitman 
Richaid Neiinan 
Ken Troske 
J. Mark McWatters 

Odieis in attendance included staff from: 

Congressional Oversight Panel 

The Chair moved to aucrove the minute of dm Panel intemal delibnations of January 10. 201 1 
and die Pa nd meeting of January 12, 201 1 . 
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Minutes of the Congressioiml Oversight Panel 


Internal delih erations of fl)e Conensssional Oversight Panel occmted by tr*- 
2O11.3;0Qpm. 


Aiqxoval of Minutes &r Panel Internal Deliberations of January 1 g, 1 

Update cm tlte Febiuaiy Report 
Update on the March Repmt 
Heteisgs Update 

The Chair eall ed Are meeting tn nnlw. 


Panel Members Present 

TedKaufinan 

RidiatdNeimaa 

Damon Silvas 

KenTroske 

J. Made McWatteis 


Oihem in attendance included staff from: 


Concessional Ovasight Panel 


the 


1 


lO 'tAII 
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Minutes of tilie Ck>ngFessional Oversight Panel 



2011. 3:00 om. 

Acmda: 

Approval of Mimdes for Panel Intranal Delilmations of Jamiaty 31, 201 1 
Update on the Felsuaiy RqKat 
Update on the Maidi Reptfft 
Hearings Update 



TedKaufinan 
Richard Neiman 
Damon Silvers 
KenTroake 
J. Matk McWatters 


Ctmgiessional Oversight Panel 
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Antinn ttw n « for Staff: 

Set q;) separate tteetiiigsimdiSIGTARP and OAO fbr Panel membm on Maidi 17^. 


The delibetadcns adjourned at 3:15 t an. 



^M/ll 


567 


Mnutes of the Congressional Oversight Panel 


Meeting of the r/myi msdonal Ove rsight Pane l occinredbv telephone Ml Fehmarr 9. 2011. 9:15 
am. 


Agenda: 

Approval of fhe Fdffuary Report 

The rtiair called flie meeting to order. 

Panel Members Present 
TedKaufinan 
Richard Neinum 
I. Mark McWatters 
Damon Silvers 
KenTioske 

Others in attendance included staff from: 
Congressional Oversight Panel 


The Chair moved flte adoption of the Panel’s February RmtaL 


TheRmwrtwasadooteL 


The following members voted in the a£5nnative; 
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Mr.Kwifinan 


Mr. Neiman 
McWattm 
Mr. Sitvm 
Mr. Tiodre 


The megHiiii adiowOBcd at 9;18 8 B 1 ). 
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Minutes of the Congressional Oversi^t Panel 

Internal deliberalioM of the noncnssional Ovasiaht Panel occurred bv telephone on February 

Aaatda; 

Approval of Mmutes for Panel Internal Deliberations of Febtoary 7, 201 1 and Panel Meeting of 
Fdjruaty9,20n. 

Update on tbe March Report 

Hearings U]date 

Treasury Website Changes 

The Chair called the weetinB to order. 

Panel Members Present 
TedKaufinan 
Richard Neiman 
Damon Silvas 
J. Marie Me Watters 


Ofliers in attendance included staff fiom: 
Congressional Ovosiglit Pand 


The Chair moved to amy nye % mipute s of the Panel internal deliberatioins of Fefauarv 7. 201 1 
mdthpIPfliiflpi^ng of February 9. 2011. 
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Minutes of fbe Congressiona] Oversight Panel 

Intetnal delibeations of the Conaiegaonal OvCTsieht Panel occmred bv tdcphwie on Pefaaary. 
22.20H.S:00m. 

A«mla: 

Approval ofMinutcs for Panel Internal Eteliberations of Fehraary 14,2011. 

Update onte March Report 
Hearings Update 

The Chair called the meeting to order. 

PandManbers Present 
TedKsufinan 
Richard Nehnan 
Damon Silvers 
J. Mark Me Watters 
Kenneth Trosice 

Others in attendance indnded staff from: 

Congressiooal Oversight Panel 

The rhair moved to annrove flie mmutwi n f the Panel internal deliberations of Pehnarv 14. 

2011. 


Minntes were approved. 
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Mnutes of the Concessional Oversight Panel 

Internal delibeialioiB of the Cnriftietsinnal Oversight Panel occurred bv tdeohone on February 
28. 2011. 5:15 pm. 

A^tprov^ of jMiiHites for Panel fatemal Deliberations of February 22, 2011. 

Update on the March Report 
Hearings Update 
Panel Archiving 

The Chair called die me eting to order. 

Panel Membera Presoit 
TedKaufinan 
Richard Neiman 
Damon Silvers 
J. Mark McWatters 
Kermeth Troake 


Others in atteidamw included staff fixm: 
Congressional Oversight Panel 
Mr. Neman's o£5ce 


The Chair moved to anPTOVe the minnteii o f the Panel internal deinieratinns n f Fi-bninrv 7.7. 

ML 
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Minutes WOT mnrovBd. 

The Ourir moved to adopt the toel’s mrJiiving nlan. 

Bk Plan was adoeted. 

The fiallowing membeis TOted in tiie afiinnativc: 

Mt. Kauflnan 
Mi.Neiman 
Nfr.McWatteis 
Mr. Silvers 
Mr. Tioske 

Action Itetos for staff: none 
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Minutes of the Congressional Oversight Panel 


Internal deliboBtions of the rnner esmniml O versight Panel occuned bv telerfionc on March 7. 
2011. 3:00 mn. 


Ai^val of Minutes for Panel Inleraal Deiitiaatians of Februaty 28, 2011. 
Update OB the Mardi Report 

The rhair called the t neetinp npW. 

Panel Membea Present 
TedKaufinu 
RichaidNdmaa 
Damon Silveis 
J. Mark McWatters 
KennefoTroske 


Others in attendance included fr?r' 

Congressional Oversight Panel 

The Chair moved to ap prove thf ™nutM of t ^e Panel inte rnal delihe ratioos of February 28. 

mu 


hfinutes were approved. 


Action Hams for staff: none 
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Minutes of tiie Congressional Oversight Panel 



Ageafe 

Approval of toe minutes 
Apjttoval of toe March Report 
Compilations 



TedKaufinan 
Richard Neiman 
J. Mark Me Watters 
Damon Silvers 
Ken Troske 
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The c;%ir moved the adoption of the Panel’s March Renoit 

The Report was adopted. 

The following monbers voted in the affiimative: 

Mr. Knufinan 
Mr. Neiman 
Mr. Me Watters 
Mr. Silvers 
Mr. Troske 

Action Items for staff: none 
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Minutes of the Congressional Oversight Panel 

Internal deliberations o f the r^ny te^onal Overairiit Panel occurred bv telephone on Mtech 30. 
3 9»,tQ:00ani, 

Agenda: 

A{}{iroval of Minutes for Pand meeting of March 15, 201 1. 

SIGTARP Request for Warrant Valuation Model 
Update on Archiving 
Wdisite Update 
Compilations Update 

Lettw to Senate Banking Committee and House Financial Services Committee 

The Chair called the meeting to order. 

PaiglManbers Present 
TedKaufinan 
Richard Neiman 
Oamon Silven 
J. MarkMcWatters 
KomethTroske 

Others in ^ ttwnrianrg i ncluded staff Som: 

Congressional Oversight Panel 

The Chair moved to aDPm ve the min utes of the Panel meeting of March 1 5. 201 1. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM TIMOTHY MASSAD 

Q.l. How many mortgages do you expect to be successfully modi- 
fied under TARP mortgage modification programs? 

A.l. Your question asks about all TARP mortgage modification pro- 
grams. As you know, Treasury has implemented a variety of dif- 
ferent housing programs to help responsible homeowners avoid 
foreclosure and keep their homes. These programs are affected by 
many factors outside of Treasury’s control, and some were launched 
only recently. As a result, we do not believe it is possible to provide 
a meaningful estimate of the total number of mortgages that will 
be modified under all of Treasury’s housing programs. Nonetheless, 
I am happy to describe the various programs and the status of our 
respective efforts. 

As an initial matter, the Making Home Affordable Program 
(“MHA”) includes Treasury’s most well-known program, the Home 
Affordable Modification Program (“HAMP”). As of the end of Feb- 
ruary 2011, over 630,000 permanent HAMP mortgage modifications 
had been completed; and, for the past 6 months, approximately 
28,000 new permanent modifications were completed each month. 

It is difficult to predict whether the general “run rate” for HAMP 
will continue, because it will depend upon numerous variables, in- 
cluding the overall state of the economy and the housing market, 
the performance of participating mortgage servicers, and the im- 
pact of any future changes to program terms and procedures. For 
example, if the economy continues to improve, we expect that the 
number of homeowners delinquent on their mortgages will decline. 
This in turn will decrease the pool of eligible homeowners, which 
may result in a lower number of additional permanent modifica- 
tions. On the other hand, if servicers improve their performance — 
particularly in soliciting and promptly evaluating homeowners — the 
overall number of permanent HAMP modifications could increase. 
Treasury is trying to encourage such improvements by making cer- 
tain changes to the program, such as mandating that all HAMP 
servicers adopt a single point of contact model. 

Despite these uncertainties, if one assumes that the recent 
HAMP “run rate” continues until the end of the program in 2012, 
the total number of additional permanent modifications using sim- 
ple math would equal about 500,000, resulting in approximately 1 
million permanent modifications for the program. Again, this is not 
a prediction or an official Treasury estimate, because we cannot 
predict whether the run rate will continue for the reasons noted 
above. 

MHA includes not only HAMP, but also the Second Lien Modi- 
fication Program, the Home Affordable Foreclosures Alternative 
Program, and the Home Affordable Unemployment Program. These 
programs provide additional assistance to homeowners and should 
be included in any overall measurement of how many homeowners 
are assisted by TARP housing programs. However, these programs 
were implemented more recently, and we do not have sufficient 
data to estimate their future run rates. 

In addition to MHA, Treasury’s TARP housing programs also in- 
clude the Hardest Hit Fund and the Federal Housing Administra- 
tion (“FHA”) Short Refinance Program. The Hardest Hit Fund pro- 
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vides assistance to 18 States and the District of Columbia to sup- 
port programs designed to help homeowners in the States hit hard- 
est by the housing crisis. State housing finance agencies administer 
these programs, and each agency has estimated the maximum 
number of people that could receive assistance under that State’s 
Hardest Hit Fund programs. Treasury has published these plans 
on FinancialStability.gov. The FHA Short Refinance Program is ad- 
ministered by the FHA and provides incentives to refinance under- 
water mortgages. As with some of the MHA programs, however, it 
is still in the early stages of implementation and it is difficult to 
estimate how many homeowners it ultimately will help. Our goal 
for all these program has been — and continues to be — to help as 
many struggling, responsible homeowners as possible. 

In evaluating Treasury’s housing programs, it is important to 
emphasize two final points. First, taxpayer dollars are spent only 
for success — i.e., for permanent modifications, as long as home- 
owners continue to make their monthly payments, and for other 
successful forms of homeowner assistance. Treasury provides cost 
data on all of its TARP housing programs in a monthly report to 
Congress, which is available on FinancialStability.gov. Second, 
Treasury’s housing programs have helped to create new industry- 
wide standards for how mortgage servicers evaluate and assist 
struggling homeowners. These new standards have led the industry 
to modify the mortgages of about two million additional home- 
owners, at no cost to taxpayers. 

Q.2. The SIGTARP’s most recent quarterly report discussed how 
Treasury may attempt to move some of these banks off the TARP 
books and into the Small Business Lending Fund. Will Treasury 
follow all of the SIGTARP’s recommendations with respect to mov- 
ing financial institutions out of TARP and into the Small Business 
Lending Fund? If not, why not? 

A.2. As you know. Treasury’s Small Business Lending Fund 
(“SBLF”) is not a TARP program, and the Office of Financial Sta- 
bility is not responsible for standing up or implementing the SBLF. 
Nonetheless, I am generally familiar with the program, especially 
as it relates to institutions that received TARP funding. 

The SBLF is a $30 billion fund created by Congress that encour- 
ages lending to small businesses by providing capital to qualified 
community banks with assets of less than $10 billion. The Small 
Business Jobs Act of 2010, which created the SBLF, expressly di- 
rects Treasury to allow TARP recipients to participate: 

The Secretary shall . . . issue regulations and other guidance to permit eli- 
gible institutions to refinance securities issued to Treasury under [TARP 
programs] for securities to be issued under the Program. 

To receive SBLF funds, TARP recipients must satisfy all of the 
eligibility criteria that apply to non-TARP recipients. Moreover, 
Treasury has established various additional requirements that 
apply only to TARP recipients. For example, TARP recipients will 
be eligible for SBLF only if they have satisfied their existing TARP 
obligations, and they will be subject to a special “lending incentive 
fee” if they fail to increase their small business lending. Treasury 
will break out and report separately any TARP investments repaid 
using SBLF funds. 
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In response to your specific question, SIGTARP made one new 
recommendation regarding SELF in its January 2011 Quarterly Re- 
port. Treasury has agreed to adopt this recommendation and al- 
ready has begun providing SIGTARP with the names of institu- 
tions that participated in TARP programs and have applied for 
SELF funding. SIGTARP previously made three other rec- 
ommendations regarding SELF. Treasury responded to these rec- 
ommendations in a detailed letter dated January 18, 2011, which 
is included in SIGTARP’s January 2011 Quarterly Report. 


RESPONSE TO WRITTEN QUESTION OF SENATOR SHELBY 
FROM NEIL BAROFSKY 

Q.l. Did you ask the Treasury Department to submit a comprehen- 
sive analysis of its legal authority to bail out automobile companies 
with TARP funds? If so, please provide any analysis you received. 
A.I. We have not requested a comprehensive analysis of the Treas- 
ury Department’s legal authority to use TARP funds to bail out 
automobile companies. SIGTARP’s audit on Factors Affecting the 
Decisions of GM and Chrysler to Reduce Their Dealership Net- 
works focused on the Treasury Auto Task Force’s view about the 
need for GM and Chrysler to reduce their dealership networks rap- 
idly, but did not focus on the Treasury Department’s use of TARP 
funds for the auto manufacturers. 


RESPONSE TO WRITTEN QUESTIONS OF SENATOR WICKER 
FROM NEIL BAROFSKY 

Q.l. Last year. Speaker Eoehner and I initiated an ongoing GAO 
audit into the treatment of Delphi employees. In specific, we asked 
GAO to investigate whether Delphi union members received pref- 
erential pension treatment over their non-union counterparts with 
TARP funds. I understand that the GAO is coordinating parts of 
their investigation with your office. Can you please tell me the sta- 
tus of the investigation and what you have learned thus far? 

A.l. Under the Emergency Economic Stabilization Act of 2008 
(“EESA”), SIGTARP is responsible for coordinating audits and 
oversight with other oversight entities to ensure that there is not 
a duplication of effort and that the full playing field is covered. 
Pursuant to that coordination, the oversight entities agreed that 
the Government Accountability Office (“GAO”) would take the lead 
on pension issues, given its historical expertise. SIGTARP agreed, 
in coordination with GAO, to examine issues related to the “top- 
ping up” of the Delphi hourly retiree pension plans and announced 
the commencement of the audit in November 2010. Specifically, we 
are reviewing: 

(1) Treasury’s role in General Motors’ (“GM”) decision to top up 
the pension plan for hourly workers, and 

(2) Whether the Administration or the Automotive Task Eorce 
pressured GM to provide additional funding for the plan. 

We are still in the stages of collecting information and con- 
ducting interviews with various stakeholders, including the Treas- 
ury Department, the Pension Benefit Guaranty Corporation, GM, 
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Delphi, the United Auto Workers (“UAW”), and other unions. We 
are not in a position currently to offer conclusions or findings at 
this time. We will be in a far better position to respond to your 
questions once the audit is further underway and will work with 
GAO in developing a coordinated response. 

Q.2.-1. I understand that some unions had preexisting pension 
agreements with General Motors in the event of a Delphi bank- 
ruptcy. In essence, the agreements said that if the Delphi Corpora- 
tion failed, GM would take over the pension obligations under cer- 
tain conditions. 

Would you agree that one of the largest expenses for GM is their 
pension obligations? 

Q.2.-2. Would it make sense for a company restructuring itself 
through the bankruptcy process to restructure its pension obliga- 
tions? 

Q.3.-3. Are preexisting pension agreements routinely altered dur- 
ing bankruptcies? 

A.2.1.-3. Pension obligations represent a large financial obligation 
for GM. In its most recent annual report, filed with the SEC on 
March 1, 2011, GM made cash contributions of $4.0 billion in De- 
cember 2010 to its U.S. hourly and salaried pension plans, con- 
sisting of a $2.7 billion contribution to the hourly plan and a $1.3 
billion contribution to the salaried plan. In January 2011, GM also 
contributed 61 million shares of its common stock to the U.S. hour- 
ly and salaried pension plans valued at $2.2 billion for funding pur- 
poses. (GM 10-K, p. 30). Overall, GM reported liabilities and equity 
from pensions and post-retirement benefits of $36.6 billion in 2009 
and $31.8 billion in 2010. (GM 10-K, p. 80). GM’s total liabilities 
in 2009 and 2010 were $107.3 billion and $101.7 billion, respec- 
tively. We are not in a position to offer conclusions or findings re- 
lated to the structuring of pension obligations or pension agree- 
ments in bankruptcy generally. However, as we collect information 
from various stakeholders, we will be better able to answer these 
questions as they relate to GM’s decision to “top up” the Delphi 
hourly retiree pension plan. 

Q.3. Are there any indications that political considerations played 
a role in the Government protecting Delphi union pensions while 
their non-union counterparts lost nearly everything? 

A.3. As part of our audit, we will review whether the Administra- 
tion or the Automotive Task Force pressured GM to provide addi- 
tional funding for the hourly workers’ pension plan. However, we 
are not in a position currently to comment or to offer conclusions 
or findings on this objective. We will be in a better position to re- 
spond to your question once the audit is further underway. 


RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM THOMAS J. McCOOL 

Q.l. Did you ask the Treasury Department to submit a comprehen- 
sive analysis of its legal authority to bail out automobile companies 
with TARP funds? If so, please provide any analysis you received. 
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A.l. The Treasury Department has in several instances provided a 
detailed analysis of its legal authority under the Emergency Eco- 
nomic Stabilization Act of 2008 (EESA) to use TARP funds to sup- 
port the Automotive Industry Financing Program (AIFP), and GAO 
has obtained and examined these analyses as part of our con- 
tinuing oversight responsibilities. In general, Treasury concluded 
that the loans provided to the automakers were authorized by 
EESA because they consisted of the “purchase” of “troubled assets 
from any financial institution.” 12 U.S.C.§ 5211(a)(1). EESA broad- 
ly defines the term “troubled assets”^ and the term includes any fi- 
nancial instrument whose purchase the Secretary of the Treasury, 
after consultation with the Chairman of the Federal Reserve 
Board, determines is “necessary to promote financial market sta- 
bility,” provided that the Secretary first transmits his determina- 
tion in writing to appropriate congressional committees. 12 U.S.C. 
§ 5202(9)(B). Treasury has noted its compliance with this consulta- 
tion and reporting requirement; Former Treasury Secretary 
Paulson made such a determination for GM and Chrysler in De- 
cember 2008 and transmitted his determination to Congress later 
that month. Treasury Secretary Geithner issued a second deter- 
mination in April 2009. EESA also broadly defines “financial insti- 
tution”2 and lists traditional institutions such as banks and insur- 
ance companies as examples, but the term is expressly not limited 
to those examples: it also includes “any institution” established and 
regulated under Federal or State law that has “significant oper- 
ations in the United States.” Finally, Treasury has noted that its 
guidelines for the AIFP are consistent with the purposes of EESA: 
to “restore liquidity and stability to the financial system of the 
United States,” and to ensure that the expenditure of taxpayer 
funds “protects home values, college funds, retirement accounts 
and life savings.” 12 U.S.C. § 5201. See, e.g., Statement of the 
United States of America Upon the Commencement of General Mo- 
tors Corporation Chapter 11 Case, at 9-12 (December 19, 2008); In 
re Chrysler LLC, 576 F. 3d 108, 121-22 (2d Cir. 2009), judgment 
vacated on other grounds as moot, 130 S. Ct. 1015 (2009); Guide- 
lines for Automotive Industry Financing Program (copies enclosed). 

Q.2. Has Treasury prepared and provided to GAO internal metrics, 
benchmarks, or projections by which Treasury, GAO, and other 
outside observers can assess the HAMP program’s effectiveness? 
What types of metrics, benchmarks, and projections would be use- 
ful for an objective assessment of HAMP’s effectiveness? 


^“Troubled assess” is defined as “(A) residential or commercial mortgages or any securities, 
obligations, or other instruments that are based on or related to such mortgages, that in each 
case was originated or issued on or before March 14, 2008, the purchase of which the Secretary 
determines promotes financial market stability; and (B) any other financial instrument that 
the Secretary, after consultation with the Chairman of the Board of Governors of the 
Federal Reserve System, determines the purchase of which is necessary to promote fi- 
nancial market stability, but only upon transmittal of such determination, in writing, 
to the appropriate committees of Congress.^^ 12 U.S.C. § 5202(9). 

‘^“Financial institution^* is defined as “any institution, including, but not limited to, any 
bank, savings association, credit union, security broker or dealer, or insurance company, estab- 
lished and regulated under the laws of the United States or any State, territory, or pos- 
session of the United States, the District of Columbia, Commonwealth of Puerto Rico, Common- 
wealth of Northern Mariana Islands, Guam, American Samoa, or the United States Virgin Is- 
lands, and having significant operations in the United States, but excluding any central 
bank of, or institution owned by, a foreign government.” 12 U.S.C. § 5202(5). 
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A.2. Treasury’s lack of performance measures that can be used to 
assess HAMP’s program effectiveness has been an issue that GAO 
has raised in our July 2009, June 2010, and March 2011 reports. 
Treasury reports some aspects of HAMP performance in its public 
monthly servicer performance reports, such as numbers of trial and 
permanent numbers made, redefaults of permanent modifications, 
and the median amount of payment reduction borrowers have re- 
ceived. However, Treasury has not provided GAO with bench- 
marks, or goals for these measures, nor has it provided perform- 
ance measures or benchmarks for the more recently announced 
Making Home Affordable Programs such as the Second-Lien Modi- 
fication Program, Home Affordable Foreclosure Alternatives, and 
the Principal Reduction Alternative. For example. Treasury has not 
established a goal for the total number of permanent HAMP first- 
lien modifications that it expects to be successfully completed 
under the program or the rate of redefault for loans that have been 
permanently modified that it would not find acceptable on a pro- 
gram or servicer-specific basis. According to Treasury, measures 
such as redefault rates for those with second-lien modifications 
would be evaluated once data are available, but Treasury has not 
provided GAO with goals for these measures. Treasury noted that 
the programs were launched under challenging circumstances, 
making it extremely difficult to predict how many homeowners will 
respond to servicer solicitations, provide requisition documentation, 
or accept the modification when offered. In addition. Treasury 
noted that if it focused only on numbers of borrowers in programs, 
there may be a misdirected incentive to get borrowers into pro- 
grams at the expense of ensuring sustainable results for those bor- 
rowers. However, as we, the Congressional Oversight Panel, and 
Special Inspector General for the Troubled Assets Relief Program 
have previously noted, establishing key performance metrics and 
reporting on individual servicers’ performance with respect to those 
metrics are critical to the transparency and accountability of 
HAMP. While we have not specified the measures and benchmarks 
Treasury should use to assess the effectiveness of HAMP, we noted 
in July 2009 that annual performance goals are the major means 
for gauging progress toward accomplishment of longer-term goals. 
We further noted that in developing performance measures, it will 
be important for Treasury to be able to evaluate HAMP’s progress 
toward its goals, including preserving homeowner ship, and to de- 
fine outcome measures that are objective, measurable, and reflec- 
tive of the goals and mission of HAMP. In particular, it is impor- 
tant that Treasury establish performance measures that have nu- 
merical targets to allow for easier comparison with actual perform- 
ance. As we noted in our June 2010 and March 2011 reports, with- 
out pre-established performance measures and goals. Treasury will 
not be able to effectively assess the outcomes of its Making Home 
Affordable programs or hold servicers accountable for their per- 
formance. 
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Guidelines 

for 

Automotive Industn Financing Prograin 


Jusuficanon 

The objective of this program is to prevent a sigmficant disruption of the American automotive 
mdustrs’ that poses a systemic risk to financial market stabihtv' and will have a negative effect on 
the real economv' of the Umted States. The program will require steps be taken by participating 
firms to implement plans that achies e long-term \iabilit\-. 

Ehgibihw Considerations 

The Umted States Department of the Treasury will detemnne ehgibihts" of participants and allocation of 
resources under the Emergency Economic Stabilization Act (EESA) pursuant to the Program. 
Instimtions wU be considered for participation m the Automotive Indusny Financing Program on a 
case-by-case basis. In determimng whether an mstimtion is eligible for participation. Treasurv’ may 
consider, among other thmgs: 

1 . The unportance of the institution to production by, or financing of. the American automotive 
indusny; 

2. Whether a major disruption of the mstitiition’s operations would likely have a materially adverse 
effect on emploiment and thereby produce negative spillover effects on overall economic 
perfoimance; 

3. Whether the mstitution is sufficiently uuportant to the naUon’s financial and economic system 
that a major disnipnon of its operations would, with a high probabihn,’, cause major disruptions 
to credit markets and significantly increase uncertainty or losses of confidence, thereby 
matenally weakenmg overall economic performance: and 

4. The extent and probabihtv' of the mstitution's abihtv’ to access alternative sources of capital and 
hqmdit)’, whether fi^om the prisme sector or other sources of U.S. government funds. 

In making these judgments. Treasury will obtam and consider information from a varien- of 
sources and will take mto account recommendations received from regulators’ bodies, as 
apphcable. that could provide msight mto the potential consequences of the failure of a particular 
msntutioa 

Form. Temis. and Conditions of Treasurv Investment 

Treasurs’ will determme the form, terms, and conditions of any investment made pursuant to this 
program on a case-by-case basis in accordance with the considerations mandated in EESA. 

Treasuiy may mvest m any financial mstrument. mcludmg debt, equits', or warrants, that the 
Secretars’ of the Treasuts’ determmes to be a troubled asset, after consultation with the Chauman 
of the Board of Governors of the Federal Resen’e Ss’stem and notice to Congress. Treasury will 
require any mstitution participatmg m this program to proside Treasury with warrants or 
alternative consideration, as necessary, to mmimize the long-term costs and maxmuze the 
benefits to the tajqrayers in accordance with EESA. Treasuiy will also require any mstitution 
participatmg in the program to adhere to ngorous executive compensation standards. In 
addition. Treasurv’ will consider other measiues. including limitations on the instimtion’s 
expenditures, or other corporate governance requirements, to protect the taxpayers' interests. 
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These program guidelines are bemg pubhshed m accordance with the requirements of Section 
101(d) of EESA. 
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576 F.3d i08, 62 Collier Bankr.Cas.2ci 183, 51 Bankr.Ct.Dec. 254,47 Employee Benefits Cas. 1513 
(Cite as: 576 F.3d 108) 


United States Court of Appeals, 

Second Circuit. 

IN RE CHRYSLER LLC, Debtor. 

Indiana State Police Pension Trust, Indiana State 
Teachers Retirement Fund, and Indiana Major Moves 
Construction Fund, Objeclors-Appellants, 

The Ad Hoc Committee of Consumer-Victims of 
Chrysler LLC, Objector-Appellant, 

William Lovitz, Farbod Nourian, Brian Catalon, Cen- 
ter for Auto Safety, Consumer Action, Consumers for 
Auto Reliability and Safety, National Association of 
Consumer Advocates, and Public Citizen, Objectors- 
Appellants, 

Patricia Pascale, Objector- Appellant, 

Chrysler LLC, aka Chrysler Aspen, aka Chrysler 
Town & Country, aka Chrysler 300, aka Chiy'sler 
Sebring, aka Chrysler PT Cruiser, aka Dodge, aka 
Dodge Avenger, aka Dodge Caliber, aka Dodge 
Challenger, aka Dodge Dakota, aka Dodge Durango, 
aka Dodge Grand Caravan, aka Dodge Journey, aka 
Dodge Nitro, aka Dodge Ram, aka Dodge Sprinter, 
aka Dodge Viper, aka Jeep, aka Jeep Commander, 
aka Jeep Compass, aka Jeep Grand Cherokee, aka 
Jeep Liberty, aka Jeep Patriot, aka Jeep Wrangler, 
aka Moper, aka Plymouth, aka Dodge Charger, Deb- 
tors-Appellees, 

international Union, United Automobile, Aerospace, 
and Agricultural Implement Workers Union of Amer- 
ica, AFL-CiO (“UAW”), Appellee, 

Fiat S.P.A. and New Carco Acquisition LLC, Appel- 
lees, 

Chrysler Financial Services Americas LLC, Appel- 
lee, 

The Officiai Committee of Unsecured Creditors, Ap- 
pellee, 

United States of America, Appellee, 

Export Development Canada, Appellee.*--- 

.05:.! The Clerk of the Court is directed to 
amend the official caption as set forth above. 

Docket No. 09-231 1-bk. 

Argued: June 5, 2009. 

Decided; June 5, 2009. 

Opinion filed: Aug. 5, 2009. 

Background: Pension funds along with various tort 
claimants appealed from an order of the United States 
Bankruptcy Court for the Southern District of New 


York, Gonzalez, J., 405 F3.R. 84. authorizing the sale 
of substantially all of debtor's auto-manufacturing 
assets to a newly created automobile manufacturer. 

Holdings: The Court of Appeals, Dennis Jacobs . 
Chief Judge, held that: 

(1) court's approval of sale was not an abuse of dis- 
cretion; 

(2) release of all liens on debtor's assets was not im- 
proper; and 

(3) creditors lacked standing to challenge sale on 
ground that Secretary of the Treasury exceeded his 
statutory authority and violated the Constitution by 
using Troubled Asset Relief Program (TARP) money 
to finance the sale. 

Affirmed. 

West Headnotes 

HI Bankruptcy 51 C==^3069 

^ Bankruptcy 

5IIX Administration 

5I1X(B) Possession, Use, Sale, or Lease of 

Assets 

5{k3067 Sale or Assignment of Property 
5ik3069 k. Time for Sale; Emergency 
and Sale Outside Course of Business. Most Cited 
Cases 

Sale of an asset of the debtor's estate outside the 
ordinary course of business is permissible if the judge 
determining the application expressly finds from the 
evidence that there is a good business reason to gram 
such an application. 1 1 U.S.C.A. -i? 363('b) , 

12| Bankruptcy 51 C^3069 

51 Bankruptcy 

5IIX Administration 

5IIX(8) Possession, Use, Sale, or Lease of 

Assets 

5 1 k3()67 Sale or Assignment of Property' 

5 1 k3069 k. Time for Sale; Emergency 
and Sale Outside Course of Business. Most Cited 
Cases 

Bankruptcy court’s approval of sale of substan- 
tially ail of Chapter 1 1 debtor's auto-manufacturing 


©2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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576 F,3cl 108, 62 Collier Bankr.Cas,2d 183, 51 Bankr.Ct.Dec. 254,47 Employee Benefits Cas. 1513 
(Cite as: 576 F.3d 108) 


assets to a newly created automobile manufacturer 
was not an abuse of discretion; the only possible al- 
ternative to the sale was an immediate liquidation 
that would yield far less for the estate and for the 
objectors, and it prevented further, unnecessary 
losses, i 1 lj-S.C..A. ^ 363fbl . 

131 Bankruptcy 51 C^3073 

M Bankruptcy 

51 IX Administration 

5j!X (B) Possession, Use, Sale, or Lease of 

Assets 

51k3067 Sale or Assignment of Property 
51k3073 k. Adequate Protection; Sale 
Free of Liens. Most Cited Cases 

Release of all liens on Chapter 1 1 debtor's assets 
pursuant to sale of substantially ail of debtor's auto- 
manufacturing assets to a newly created automobile 
manufacturer was not improper since consent was 
validly provided by the collateral trustee, who had 
authority to act on behalf of all first-lien credit hold- 
ers. il U.S.C.A. !> 363ftV2k 

141 Bankruptcy 51 0=^3771 

51 Bankruptcy 
51 XIX Review 

5iXlX(B) Review of Bankruptcy Court 
5ik377l k. Right of Review and Persons 
Entitled; Parties; Waiver or Estoppel. Most Cited 
Cases 

Creditors of Chapter 1 1 debtor lacked standing 
to challenge sale of substantially all of Chapter 1 1 
debtor's auto-manufacturing assets to a newly created 
automobile manufacturer on ground that Secretary of 
the Treasury exceeded his statutory' authority and 
violated the Constitution by using Troubled Asset 
Relief Program (TARP) money to finance the sale; 
release of collateral for fair, but iess-than-hoped-for, 
value was not injury in fact sufficient to support 
standing, and trustee's consent to the sale on behalf of 
lenders could, in effect, bind all of the first-lien credi- 
tors. U.S.C.A. Const. Art. 3. ^ 2, cl. 1 ; Emergency 
Economic Stabilization Act of 2008, § 101(a)(1), 12 
U.S .C A, 52n (a)(i) . 

m Bankruptcy 51 €=^3073 


51 Bankruptcy 

511X Administration 

5nX( B) Possession, Use, Sale, or Lease of 

Assets 

51k3067 Sale or Assignment of Property 
5ik3073 k. Adequate Protection; Sale 
Free of Liens. Most Cited Cases 

Because product liability claims arose from 
Chapter 1 1 debtor's property, bankruptcy court was 
permitted to authorize the sale of substantially ail of 
debtor's auto-manufacturing assets free and clear of 
claimants' interest in the property’, 1 1 U . S.C.A , 
363(fl. ll4Uc) . 

|6i Bankruptcy 5! C^^3O70 

51 Bankruptcy 

5IIX Administration 

5ilX(B) Possession. Use, Sale, or Lease of 

Assets 

51k3067 Sale or Assignment of Property 
5 Ik3070 k. Order of Court and Pro- 
ceedings Therefor in General. Most Cited Cases 

Order approving sale of substantially all of 
Chapter 1 1 debtor’s auto-manufacturing assets to a 
newly created automobile manufacturer did not vi- 
olate Bankruptcy Code section providing a unique 
form of supplemental injunctive relief for an insol- 
vent debtor confronting the particularized problems 
and complexities associated with asbestos liability; 
there was no plan of reorganization, bankruptcy court 
did not issue an injunction, and the debtor did not 
establish a trust subsuming its asbestos liability. U. 
U.S.C.A. 8 524fa~l . 

*110 Glenn M. Kurtz . Thoma.s H . Lauria ( Ow e n C , 
Pell . Karen M. Asner . on the brief), White & Case 
LLP, New York, NY, for Objectors-Appellants Indi- 
ana State Police Pension Trust et al. 

Nancy Winkelman . ( M. Christine Carty , Barry E . 
Bressler , Richard A. Barka sv, on the brief) Schnader 
Harrison Segal & Lewis LLP, New York, N.Y. and 
Philadelphia, PA, for Objector-Appellant The Ad 
Hoc Committee of Consumer-Victims of Chrysler 
LLC. 
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Adina H. Rosenbaum, ( Allison M. Zieve . on the 
brieO, Public Citizen Litigation Group, Washington, 
D.C., and Elizabe t h J. Ca b raser (Robert J. Nelson, 
S cott P- Neaiev , on the brief) Lieff, Cabraser, Hei- 
mann & Bernstein, LLP, San Francisco, CA, and 
Harley E. Riedel (Edward J. Peterson, on the brief) 
Stichter, Riedel, Blain & Prosser, P.A., Tampa, FL, 
for Objectors-Appellanls William Lovilz et al. 

§l!].!icr,._L_,__Esserniaji ( Robert f. Brousseau . Jo E. 
Hartvvick . Cliff 1. Taylor , on the brief) Stutzman, 
Bromberg, Esserman & Plifka, PC, Dallas, TX, and 
Alait R. Bravton ( Christina Skubic , on the brief) 
Brayton Purcell LLP, Novato, CA, for Objector- 
Appellant Patricia Pascale, 

fhomas F. Cullen . (Corinne Ball , Steven C. Bennett . 
Todd R. Gereinia . Veerie Roovers , on the brief), 
Jones Day , New York, N.Y. and Washington, D.C., 
for Debiors-Appellees Chrysler LLC et a!. 

Deborah M. Buell . (James L. Brornlev . Luke A. Ba- 
refoot . Kimberly C. Spierins . James Croft , on the 
brief), Cleary cioltlieb Steen & Hamilton LLP, New 
York, NY, for Appellee International Union of Unit- 
ed *111 Automobile Aerospace and Agricultural 
Workers of America. 

Stev en L, Hoilev ( John L, Wa r d en. Laurent S. Wie- 
^1, on the brieO Sullivan & Cromwell LLP, New 
York, NY. for Appellees Fiat S.p.A. and New CarCo 
Acquisition LLC. 

Martin J. Bienens t o ck (Judy G.Z. Liu , on the brieO 
Dewey & LeBoeuf LLP, New York, NY, for Appel- 
lee Chrysler Financial Services Americas LLC. 

Kenneth 11. Eckstein . (Jeffrey S. Trachtman . Thomas 
Moers Maver . on the brieO Kramer Levin Naftalis & 
Franke! LLP, New York, NY, for Appellee The Offi- 
cial Committee of Unsecured Creditors. 

Jeannette A. Vargas . Assistant United States Attor- 
ney, (Tara LaMorte, Li Yu , David S. Jones, on the 
brieO for Lev L. Dassin, Acting United Stales Attor- 
ney for the Southern District of New York, New 
York, NY, and John Rapisardi . Of Counsel to the 
Presidential Task Force on the Auto Industry, Cad- 
walader, Wickersham & Taft LLP, New York, NY, 
for Appellee United States of America. 


Michael J. Edelinan . Vedder Price P.C., New York, 
NY, for Appellee Export Development Canada. 

Joan Pilver, Assistant Attorney General, (Matthew F. 
Fitzsimmons, on the brieO for Richard Blumenlhal, 
Attorney General of the State of Connecticut, Hart- 
ford, CT, for Amicus Curiae State of Connecticut. 

Roger Netzer . ( Lisa D. Bentley , Emma-Ann Deacon , 
on the brieO Wilikie Farr & Gallagher LLP, New 
York, NY, and Robert G, Zack , Chief Legal Officer, 
Oppenheimer Senior Floating Rate Fund and Oppen- 
heimer Master Loan Fund, LLC, New York, NY, for 
Amici Curiae Oppenheimer Senior Floating Rate 
Fund and Oppenheimer Master Loan Fund, LLC. 

Before: JACOBS. Chief Judge, KEARSE and SACK . 
Circuit Judges, 

DENNIS JACOBS . Chief Judge; 

The Indiana State Police Pension Trust, the Indi- 
ana Stale Teachers Retirement Fund, and the Indiana 
Major Moves Construction Fund (collectively, the 
“Indiana Pensioners” or “Pensioners”), along with 
various tort claimants and others, appeal from an or- 
der entered in the United States Bankruptcy Court for 
the Southern District of New York, Arthur J. Gonza- 
lez, Bankruptcy Judge, dated June 1, 2009 (the “Sale 
Order”), authorizing the sale of substantially ail of 
the debtor's assets to New CarCo Acquisition LLC 
(“New Chrysler”). On June 2, 2009 we granted the 
Indiana Pensioners' motion for a slay and for expe- 
dited appeal directly to this Court, pursuant to 28 
U.S.C. V l58(dK2) . On June 5, 2009 we heard oral 
argument, and ruled from the bench and by written 
order, affirming the Sale Order “for the reasons staled 
in the opinions of Bankruptcy Judge Gonzalez,” stat- 
ing that an opinion or opinions would follow. This is 
the opinion. 

In a nutshell, Chrysler LLC and its related com- 
panies (hereinafter “(Chrysler” or “debtor” or “Old 
Chrysler”) filed a pre-packaged bankruptcy petition 
under Chapter 1 1 on April 30, 2009. The filing fol- 
lowed months in which Chrysler experienced deepen- 
ing losses, received billions in bailout funds from the 
Federal Government, searched for a merger partner, 
unsuccessfully sought additional government bailout 
funds for a stand-alone restructuring, and ultimately 
settled on an asset-sale transaction pursuant to JJ 


© 201 1 Thomson Reuters. No Claim to Orig, US Gov. Works. 



592 


Page 4 


576 F.3d 108,62 Collier Bankr.Cas.2d 183,51 Bankr.Ct.Dec. 254, 47 Employee Benefits Cas. 1513 
(Cite as: 576 F.3d 108) 


U-S.C, ^ 363 (the “Sale”), which was approved by 
the Sale Order. The key elements of the Sale were set 
forth in a Master Transaction Agreement dated as of 
April 30, 2009: substantially all of Chrysler’s operat- 
ing assets (including manufacturing plants, *112 
brand names, certain dealer and supplier relation- 
ships, and much else) would be transferred to New 
Chrysler in exchange for New Chrysler’s assumption 
of certain liabilities and $2 billion in cash. Fiat S.p.A 
agreed to provide New Chrysler with certain fuel- 
efficient vehicle platforms, access to its worldwide 
distribution system, and new management that is ex- 
perienced in turning around a failing auto company. 
Financing for the sale transaction-$6 billion in senior 
secured financing, and debtor-in-possession financing 
for 60 days in the amount of $4.96 billion-vvould 
come from the United States Treasury' and from Ex- 
port Development Canada. The agreement describing 
the United States Treasury's commitment does not 
specify the source of the funds, but it is undisputed 
that prior funding came from the Troubled Asset Re- 
lief Program (“TARP”), 12 U.S.C. ii 52n(a)fn . and 
that the parties expected the Sale to be financed 
through the use of TARP funds. Ownership of New 
Chrysler was to be distributed by membership inter- 
ests, 55% of which go to an employee benefit entity 
created by the United Auto Workers union, 8% to the 
United States Treasury and 2% to Export Develop- 
ment Canada. Fiat, for its contributions, would im- 
mediately own 20% of the equity with rights to ac- 
quire more (up to 51%), contingent on payment in 
full of the debts owed to the United States Treasury 
and Export Development Canada. 

At a hearing on May 5, 2009, the bankruptcy 
court approved the debtor's proposed bidding proce- 
dures. No other bids were forthcoming. From May 27 
to May 29, the bankruptcy court held hearings on 
whether to approve the Sale, Upon extensive find- 
ings of fact and conclusion.s of law. the bankruptcy 
court approved the Sale by order dated June 1, 2009. 

FN 1 ■ Twelve witnesses testified (either live 
or through depositions), and 48 exhibits 
were introduced. 

After briefing and oral argument, we affirmed 
the bankruptcy court's order on June 5, but we en- 
tered a short stay pending Supreme Court review. 
The Supreme Court, after an extension of the stay, 
declined a further extension. The Sale closed on June 


10, 2009. 

The factual and procedural background is set out 
in usefril detail in the opinions of Bankruptcy Judge 
Gonzalez. This opinion is confined to a discussion of 
the arguments made for vacatur or reversal. The Sale 
Order is challenged essentially on four grounds. First, 
it is contended that the sale of Chrysler's auto- 
manufacturing assets, considered together with the 
associated intellectual property and (selected) dealer- 
ship contractual rights, so closely approximates a 
final plan of reorganization that it constitutes an im- 
permissible ^'sub rosa plan," and therefore cannot be 
accomplished under $ 363(b) . We consider this ques- 
tion first, because a determination adverse to Chrys- 
ler would have required reversal. Second, we consid- 
er the argument by the Indiana Pensioners that the 
Sale impermissibly subordinates their interests as 
secured lenders and allows assets on which they have 
a lien to pass free of liens to other creditors and par- 
ties, in violation of ^ 363(0 . We reject this argument 
on the ground that the secured lenders have con- 
sented to the Sale, as per $ 363(0(2') , Third, the Indi- 
ana Pensioners challenge the constitutionality of the 
use of TARP funds to finance the Sale on a number 
of grounds, chiefly that the Secretary of the Treasury 
is using funds appropriated for relief of “financial 
institutions” to effect a bailout of an auto- 
manufacturer, and that this causes a constitutional 
injury to the *113 Indiana Pensioners because the 
loss of their priorities in bankruptcy amounts to an 
economic injury that was caused or underwritten by 
TARP money. We conclude that the Indiana Pen- 
sioners lack standing to raise this challenge. Finally, 
we consider and reject the arguments advanced by 
present and future tort claimants. 

DISCUSSION 

We review a bankruptcy court’s conclusions of 
law de novo, and its findings of fact under the clearly 
erroneous standard. See Buhni v Veheliunas (In r e 
Vebeliunasl 332 F.3d 85. 90 (2d Cii-.20()3) . 


The Indiana Pensioners characterize the Sale as 
an impermissible, svb rosa plan of reorganization. 
See Pension Benefit Guar. Carp, v. Braniff Airways, 
Inc, (in re Braniff Airways, IncJ, 700 F.2d 935. 940 
(5th Cir. 1983) (denying approval of an asset sale 
because the debtor “should not be able to short circuit 
the requirements of Chapter 1 1 for confirmation of a 
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reorganization plan by establishing the terms of the 
plan suh rasa in connection with a sale of assets"). 
As the Indiana Pensioners characterize it, the Sale 
transaction “is a 'Sale’ in name only; upon consum- 
mation, new Chrysler will be old Chrysler In essen- 
tially every respect. It will be called 'Chrysler.’ ... its 
employees, including most management, will be re- 
tained,,.. It will manufacture and sell Chrysler and 
Dodge cars and minivans. Jeeps and Dodge Trucks.... 
The real substance of the transaction is the underly- 
ing reorganization it implements." Indiana Pension- 
ers' Br. at 46 (citation omitted). 

Section 363(b) of the Bankruptcy Code authoriz- 
es a Chapter 1 1 debtor-in-possession to use, sell, or 
lease estate property outside the ordinary course of 
business, requiring in most circumstances only that a 
movant provide notice and a hearing. 11 U.S.C. ^ 
We have identified an “apparent conflict" 
between the expedient of a ^ 363(b) sale and the oth- 
erwise applicable features and safeguards of Chapter 
1 1 •' Carnm . of E c/ti ilv Sec. Hoh/ers v. Lionel Corn 
( hi re Lionel Corp.L 722 F.2d 106.3' 1071 (2d 
Cir.lQ83) : cf Bnmiff. 700 F.2d at 940 . 

FN2. The section provides: “The trustee, af- 
ter notice and a hearing, may use, sell, or 
lease, other than in the ordinary course of 
business, property of the estate ...." JJ. 
U.S . C . .S 363{b)(i) . 

FN3. Section 363(b) may apply to cases 
arising under Chapters 7, 11, 12, and 13 of 
the Bankruptcy Code, in this case, as in Lio- 
nel. we consider only its applicability in the 
context of Chapter 1 1 cases. 

In Li o nel, we consulted the history and purpose 
of ^ 363( b) to situate 363fb) transactions within the 
overall structure of Chapter 11. The origin of ^ 
363(b ) is the Bankruptcy Act of 1867, which permit- 
ted a sate of a debtor’s assets when the estate or any 
part thereof was “of a perishable nature or liable to 
deteriorate in value." Li o nel. 722 l-'.2d at 106 6 (citing 
Section 25 of the Bankruptcy Act of 1867, Act of 
March 2, 1867, 14 Stat, 517) (emphasis omitted). 
Typically, courts have approved ^ 363(b) sales to 
preserve “ 'wasting asset[sj.’ " Id. at 1068 (quoting 
M i niz er Joseph (hi r e Sir e Plan, Ine.). 332 F.2d 
467. 499 (2d C i r. 1 9 64 )). Most early transactions con- 
cerned perishable commodities; but the same practic- 


al necessity has been recognized in contexts other 
than fruits and vegetables. “[TJhere are times when it 
is more advantageous for the debtor to begin to sell 
as many assets as quickly as possible in order to in- 
sure that the assets do not lose value.” *1 Dep'i 
of Revenue v. Piccadilly Cafeierius. Inc.. — U.S. — . 
128 S.Ct. 2326. 2342, 171 L.F.d.2d 203 (2008) 
(Breyer, J., dissenting) (internal quotation marks 
omitted); see also In re Pedlow, 209 F. 841. 842 (2d 
Cir. 1913) (upholding sale of a bankrupt's stock of 
handkerchiefs because the sale price was above the 
appraised value and “Christmas sales had com- 
menced and ... the sale of handkerchiefs depreciates 
greatly after the holidays"). Thus, an automobile 
manufacturing business can be within the ambit of 
the “melting ice cube” theory of ^ 363(b) . As L i o n el 
recognized, the text of ^ 363(b) requires no “emer- 
gency” to justify approval. Lionel. 722 F. 2 d at iU69, 
For example, if “a good business opportunity [is] 
presently available," id^ which might soon disappear, 
quick action may be Justified in order to increase (or 
maintain) the value of an asset to the estate, by means 
of a lease or sale of the assets. Accordingly, Lionel 
“reject[ed] the requirement that only an emergency 
permits the use of $ 363(b) ." [d “[I]f a bankruptcy 
judge is to administer a business reorganization suc- 
cessfully under the Code, then ... some play for the 
operation of both 8 363(b) and Chapter 1 1 must be 
allowed for.” Id. at 1 071. 

At the same time, Lionel “reject[ed] the view that 
8 363(b) grants the bankruptcy judge carte blanche." 
Id. at 1069.* ^'* The concern was that a quick, plenary 
sale of assets outside the ordinary course of business 
risked circumventing key features of the Chapter 1 1 
process, which afford debt and equity holders the 
opportunity to vote on a proposed plan of reorganiza- 
tion after receiving meaningful information. See i d a t 
1069-70. Pushed by a bullying creditor, a 8 3 63(b) 
sale might evade such requirements as disclosure, 
solicitation, acceptance, and confirmation of a plan. 
See t [ U.S.C. $8 1 122 -29. “[T]he natural tendency of 
a debtor in distress," as a Senate Judiciaiw Committee 
Report observed, is “to pacify large creditors with 
whom the debtor would expect to do business, at the 
expense of small and scattered public investors," 
Lionel. 722 F.2d at 1070 (quoting S.Rep. No. 95-989 . 
2d Sess., at 10 (1978), as reprinted in 1978 
U.S.C.C.A.N. 5787, 5796 (internal quotation marks 
omitted)). 
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i’N4 . If unfettered use of ^ 363(b) had been 
intended, there would have been no need for 
the requirement of notice and hearing prior 
to approval. 

To balance the competing concerns of efficiency 
against the safeguards of the Chapter 1 1 process, 
Li onel required a ''good business reason" for a ^ 
363 (b) transaction 

[•N 5- The L ionel standard has subsequently 
been adopted in sister Circuits. See, e.g, 
Si ephens Indus, v. McClung, 789 F,2d 386, 
389-90 (6th Cir.1986) ; Imt. Crediiors of 
Cominenlal Air Lines. Inc, v. Conlinenhil 
Air Lines. Inc. (I n re Confinenfal Air Lines. 
Inc.). 780 F.2d 1223.1226 (5th Cir.1986) . 

[A bankruptcy judge] should consider all salient 
factors pertaining to the proceeding and, according- 
ly, act to further the diverse interests of the debtor, 
creditors and equity holders, alike. [A bankruptcy 
judge] might, for example, look to such relevant 
factors as the proportionate value of the asset to the 
estate as a whole, the amount of elapsed time since 
the tiling, the likelihood that a plan of reorganiza- 
tion will be proposed and confirmed in the near fu- 
ture, the effect of the proposed disposition on fu- 
ture plans of reorganization, the proceeds to be ob- 
tained from the disposition vis-a-vis any appraisals 
of the property, which of the alternatives of use, 
sale or lease the proposal envisions and, most im- 
portantly perhaps, whether the asset is increasing 
or decreasing in value, This list is not intended to 
be exclusive, but merely *115 to provide guidance 
to the bankruptcy judge. 

722 F . 2d at 1071 . 

After weighing these considerations, the Court in 
Lionel reversed a bankruptcy court's approval of the 
sale of Lionel Corporation's equity stake in another 
corporation, Dale Electronics, Inc. (“Dale”). The 
Court relied heavily on testimony from Lionel's Chief 
Executive Officer, who conceded that it was “only at 
the insistence of the Creditors' Committee that Dale 
stock was being sold and that Lionel 'would very 
much like to retain its interest in Dale,’ ” ki. at 1072, 
as well as on a financial expert's acknowledgment 
that the value of the Dale stock was not decreasing, 
see id at 10 7 1- 7 2 . Since the Dale stock was not a 
wasting asset, and the proffered justification for sell- 


ing the stock was the desire of creditors, no sufficient 
business reasons existed for approving the sale. 

In the twenty-five years since Lione l, § 363(b) 
asset sales have become common practice in large- 
scale corporate bankruptcies. See, eg.. Robert E. 
Steinberg, The Seven Deadly Sins in 3 63 Sales, 
Am. Bankr.lnst. J., June 2005, at 22, 22 (“Asset sales 
under 363 of the Bankruptcy Code have become the 
preferred method of monetizing the assets of a debtor 
company.”); Harvey R. Miller & Shai Y, Waisman, 
Does Chapier II Reor^iinizaiion Remain A Viable 
Option for Distressed Businesses for the Tweniv-Firsi 
Century?. 78 Am. Bankr.LJ. 153. 194-96 (2004 ). A 
law review article recounts the phenomenon; 

Corporate reorganizations have all but disap- 
peared.... TWA filed only to consummate the sale 
of its planes and landing gates to American Air- 
lines. Enron's principal assets, including its trading 
operation and its most valuable pipelines, were 
sold within a few months of its bankruptcy petition. 
Within weeks of filing for Chapier 11, Budget sold 
most of its assets to the parent company of Avis. 
Similarly, Polaroid entered Chapier 1 1 and sold 
most of its assets to the private equity group at 
BankOne. Even when a large firm uses Chapter 1 1 
as something other than a convenient auction 
block, its principal lenders are usually already in 
control and Chapter 1 1 merely puls in place a 
preexisting deal. 

Douglas G. Baird & Robert K. Rasmussen. The 
End of Bankruptcy. 55 Sian, L.Rcv. 751. 751-52 
(2002) (Internal footnotes omitted). In the current 
economic crisis of 2008-09, 8 363(b) sales have be- 
come even more useful and customary.'”^’ The “side 
door” of 8 363(b) may well “replace the main route 
of Chapter 1 1 reorganization plans.” Jason Brege, 
Note, An Efficiency Model of Section 3 6 3(h) Sale s. 
92 Va. L.Rev. 1639. i640"(2006) . 

FN6. For instance, Lehman Brothers sold 
substantially all its assets to Barclays Capital 
within five days of filing for bankruptcy, 
Lehman Brothers filed for bankruptcy in the 
early morning hours of September 15, 2008. 
On September 20, 2008, the bankruptcy 
court approved the sale to Barclays of Leh- 
man's investment banking and capital mar- 
kets operations, as well as supporting infra- 
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structure including the Lehman headquarters 
in midtown Manhattan for $1.7 billion. See 
Bay Harbour Mum!,, LC v. Lehman Bros. 
!! oldm 2 s Inc, dn re Lehman Bros. Holdings 
Inc.). No. 08-cv-8869{DLC). 2009 Wl. 
667301. at *8 (20091 (affirming the i; 363(b) 
sale order). 

Resort to ^ 363(b) has been driven by efficiency, 
from the perspectives of sellers and buyers alike. The 
speed of the process can maximize asset value by sale 
of the debtor's business as a going concern. Moreo- 
ver, the assets are typically burnished (or “cleansed”) 
because (with certain limited exceptions) they are 
sold free and clear of liens, claims and liabilities. See 
infra (discussing § 363(f) and tort issues).*! 16 A ^ 
363 sale can often yield the highest price for the as- 
sets because the buyer can select the liabilities it will 
assume and purchase a business with cash flow (or 
the near prospect of it). Often, a secured creditor can 
“credit bid,” or lake an ownership interest in the 
company by bidding a reduction in the debt the com- 
pany owes. See 1 1 U.S.C. $ 363(k) (allowing a se- 
cured creditor to credit bid at a ^ 363(b) sale). 

This tendency has its critics. See, e.g., James 
H.M. Sprayregen et al.. Chapter II: Not Perfect, hut 
Better than the Alternative, Am. Bankr. Inst. J., Oct. 
2005, at 1, 60 (referencing those who “decr[yj the 
increasing frequency and rise in importance of $ 363 
sales”), The objections are not to the quantity or per- 
centage of assets being sold: it has long been unders- 
tood (by the drafters of the Code,— ■ and the Supreme 
Court ^--^) that ^1: 363 (b) sales may encompass all or 
substantially all of a debtor's assets, Rather, the thrust 
of criticism remains what it was in Lionel- fear that 
one class of creditors may strong-arm the debtor-in- 
possession, and bypass the requirements of Chapter 
1 1 to cash out quickly at the expense of other stake- 
holders. in a proceeding that amounts to a reorganiza- 
tion in all but name, achieved by stealth and momen- 
tum. See, e.g., .Motorola, Inc, v. Official Comm, of 
Unsecured Crediior.s and JPMonzan Chase Bank, 
N..-i (in re Iridium Operating LLC), 478 l-,3d 452, 
46 6 (2d Cir.20()7) (“The reason sub rosa plans are 
prohibited is based on a fear that a debtor-in- 
possession will enter into transactions that will, in 
effect, short circuit the requirements of Chapter 1 1 
for confirmation of a reorganization plan.” (internal 
quotation marks and alteration omitted)); Brege, An 
Eff i c i enc y Mode l oi Section 363fbt Sales. 92 Va. 


L.Rev. at 1643 (“The cynical perspective is that [^, 
363(b)l serves as a loophole to the otherwise tightly 
arranged and efficient Chapter 11, through which 
agents of the debtor-in-possession can shirk respon- 
sibility and improperly dispose of assets.”); see also 
Steinberg, The Seven Deadly Sins in 36 S Sales. 
Am. Bankr.lnst. J,, at 22 ("Frequently, ... the ^ 363 
sale process fails to maximize value....”). 

FN7. As stated in Li onel, “[tjhe Commission 
on the Bankruptcy Laws of the United Stales 
submitted a draft provision that would have 
permitted resort to section 363(b) in the ab- 
sence of an emergency, even in the case of 
‘all or substantially all the property of the 
estate,’ See Report of the Commission on 
the Bankruptcy Laws of the United States, 
H.R. Doc. No. 93-137, 93rd Cong., 1st Sess. 
(1973) at 239 (proposed § 7-205 and ac- 
companying explanatory note). Congress 
eventually deleted this provision without 
explanation..,.” Lionel. 722 F.2d at 1069-70 
n. 3 . 

FN8. The Supreme Court has noted that ^ 
363(b) is sometimes used to sell all or sub- 
stantially al! of a debtor’s assets. In a foot- 
note in Fl orida Demirtmenl of Revenue v. 
Piccadilly Cafeterias, the Court wrote: 

Chapter 1 1 bankruptcy proceedings ordi- 
narily culminate in the confirmation of a 
reorganization plan. But in some cases, as 
here, a debtor sells all or substantially all 
its assets under $ 363(b)(]) (2000 ed,, 
Supp. V) before seeking or receiving plan 
confirmation. In this scenario, the debtor 
typically submits for confirmation a plan 
of liquidation (rather than a traditional 
plan of reorganization) providing for the 
distribution of the proceeds resulting from 
the sale. 

128 S.Ct. at 2330 n. 2. 

As ^ 363(b) sales proliferate, the competing con- 
cerns identified in Liomd have become harder to 
manage. Debtors need flexibility and speed to pre- 
serve going concern value; yet one or more classes of 
creditors should not be able to nullify Chapter 1 1's 
requirements. A balance is not easy to achieve, and is 
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not aided by rigid rules and prescriptions. LionePs 
multi-factor analysis remains the proper, *117 most 
comprehensive framework forjudging the validity of 
363(b) transactions. 

Adopting the Fifth Circuit's wording in Braniff. 
700 F-2d at 940, commentators and courts-including 
ours-have sometimes referred to improper § 363(b) 
transactions as '"'sub rosa plans of reorganization.” 
See, e.g., !n re Iridium. 478 F.3d at 466 (“The trustee 
is prohibited from such use, sale or lease if it would 
amount to a sub rosa plan of reorganization.”). Bra- 
niff rejected a proposed transfer agreement in large 
part because the terms of the agreement specifically 
attempted to “dictat[e| some of the terms of any fu- 
ture reorganization plan. The [subsequent] reorgani- 
zation plan would have to allocate the [proceeds of 
the sale] according to the terms of the [transfer] 
agreement or forfeit a valuable asset.” 700 F.2d at 
94 0 . As the Fifth Circuit concluded, “[t]he debtor and 
the Bankruptcy Court should not be able to short cir- 
cuit the requirements of Chapter 1 1 for confirmation 
of a reorganization plan by establishing the terms of 
the plan sub rosa in connection with a sale of assets.” 

Id. 

The term "'sub rosa ” is something of a misno- 
mer. It bespeaks a covert or secret activity, whereas 
secrecy has nothing to do with a $ 363 transaction. 
Transactions blessed by the bankruptcy courts are 
openly presented, considered, approved, and imple- 
mented. Braniff seems to have used ""sub rosa ” to 
describe transactions that treat the requirements of 
the Bankruptcy Code as something to be evaded or 
subverted. But even in that sense, the term is unhelp- 
ful. The sale of assets is pennissible under 8 363(b) : 
and it is elementary that the more assets sold that 
way, the less will be left for a plan of reorganization, 
or for liquidation. But the size of the transaction, and 
the residuum of corporate assets, is, under our 
precedent, Just one consideration for the exercise of 
discretion by the bankruptcy judge(s), along with an 
open-ended list of other salient factors. See Lionel 
722 F.2d at 1071 (a bankruptcy judge should consider 
“such relevant factors as the proportionate value of 
the asset to the estate as a whole”). 

Ill Braniffs holding did not support the argu- 
ment that a ^ 3631b) asset sale must be rejected simp- 
ly because it is a sale of ail or substantially all of a 
debtor's assets. Thus a ^ 363(b) sale may well be a 


reorganization in effect without being the kind of 
plan rejected in Braniff.^^'^ See. eg.. Fla. Dep'i of 
Revenue v. Piccadilly Cafeierias, Inc, 128 S . Ct. at 
2330 n. 2. Although Lionel did not involve a conten- 
tion that the proposed sale was a sub rosa or de facto 
reorganization, a bankruptcy court confronted with 
that allegation may approve or disapprove a ^ 363(b) 
transfer that is a sale of all or substantially all of a 
debtor's assets, using the analysis set forth in Lionel 
in order to determine whether there was a good busi- 
ness reason for the sale. See In re Iridium, 478 F.3d 
at 466 & n. 21 (“The trustee is prohibited from such 
use, sale or lease if it would amount to a sub rosa 
plan of reorganization. In this Circuit, the sale of an 
asset of the estate under 363(b) is permissible if the 
‘judge determining [the] ^ 363(b) application ex- 
pressly find(s) from the evidence *118 presented be- 
fore [him or her] at the hearing [that there is] a good 
business reason to grant such an application.' “ (cit- 
ing Lionel. 722 F,2d at 1071) ). 

FN9. The transaction at hand is as good an 
illustration as any. “Old Chrysler” will 
simply transfer the S2 billion in proceeds to 
the first lien lenders, and then liquidate. The 
first lien lenders themselves will suffer a de- 
ficiency of some $4.9 billion, and everyone 
else will likely receive nothing from the li- 
quidation. Thus the Sale has inevitable and 
enormous influence on any eventual plan of 
reorganization or liquidation. But it is not a 
rosa plan” in the Braniff sense because 
it does not specifically “dictate,” or “ar- 
range” ex ante, by contract, the terms of any 
subsequent plan. 

The Indiana Pensioners argue that the Sale is a 
sub rosa plan chiefly because it gives value to unse- 
cured creditors {i.e., in the form of the ownership 
interest in New Chrysler provided to the union bene- 
fit funds) without paying off secured debt in full, and 
without complying with the procedural requirements 
of Chapter 1 1. However, Bankruptcy Judge Gonzalez 
demonstrated proper solicitude for the priority be- 
tween creditors and deemed it essentia! that the Sale 
in no way upset that priority. The lien holders' securi- 
ty interests would attach to ail proceeds of the Sale: 
“Not one penny of value of the Debtors' assets is 
going to anyone other than the First-Lien Lenders.” 
Opinion Granting Debtor's Motion Seeking Authority 
to Sell, May 31, 2009, (“Sale Opinion”) at 18. As 
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Bankruptcy Judge Gonzalez found, all the equity 
stakes in New Chrysler were entirely attributable to 
new value-including governmental loans, new tech- 
nology, and new management-which were not assets 
of the debtor's estate. See, e.g.. id. at 22-23. 

|2| The Indiana Pensioners' arguments boil down 
to the complaint that the Sale does not pass the dis- 
cretionary, multifarious Hone! test. The bankruptcy 
court's findings constitute an adequate rebuttal. Ap- 
plying the Lionet factors, Bankruptcy Judge Gonzalez 
found good business reasons for the Sale. The lin- 
chpin of his analysis was that the only possible alter- 
native to the Sale was an immediate liquidation that 
would yield far less for the estate-and for the objec- 
tors. The court found that, notwithstanding Chrysler’s 
prolonged and well-publicized efforts to find a stra- 
tegic partner or buyer, no other proposals were forth- 
coming. In the months leading up to Chrysler’s bank- 
ruptcy filing, and during the bankruptcy process it- 
self, Chrysler executives circled the globe in search 
of a deal. But the Fiat transaction was the only offer 
available, Sale Opinion at 6; see id. at 16-17 (“Not- 
withstanding the highly publicized and extensive 
efforts that have been expended in the last two years 
to seek various alliances for Chrysler, the Fiat Trans- 
action is the only option that is currently viable. The 
only other alternative is the immediate liquidation of 
the company,”).^- 

F N 10. The bankruptcy court noted that 
Chrysler had discussed potential alliances 
with General Motors, Fiat, Nissan, Hyundai- 
Kia, Toyota, Volkswagen, Tata Motors, 
GAZ Group, Magna International, Mitsubi- 
shi Motors, Honda, Beijing Automotive, 
Tempo International Group, Hawtai Auto- 
mobiles, and Chery Automobile Co. Sale 
Opinion at 6. 

The Sale would yield $2 billion. According to 
expert testimony ‘’-"’■--not refuted by the objectors-an 
immediate liquidation of Chrysler as of May 20, 2009 
would yield in the range of nothing to $800 mil- 
lion.'-—^ Id. *119 at 19. Crucially, Fiat had condi- 
tioned its commitment on the Sale being completed 
by June 15, 2009. While this deadline was tight and 
seemingly arbitrary, there was little leverage to force 
an extension. To preserve resources, Chrysler facto- 
ries had been shuttered, and the business was he- 
morrhaging cash. According to the bankruptcy court. 


Chrysler was losing going concern value of nearly 
$i00 million each day. Sale Order at 7. 

FNH. The Indiana Pensioners moved to 
strike the testimony of Chrysier's valuation 
witness because he has a financial interest in 
the outcome of the case: his firm would re- 
ceive a transaction fee when the Sale was 
consummated. The bankruptcy court denied 
the motion on the grounds that such ar- 
rangements are typical; that the Indiana Pen- 
sioners did not object to the retention of the 
witness's frm; and that the witness's interest 
goes to weight of the evidence, not admissi- 
bility. Sale Opinion at 19 n. 17. The Indiana 
Pensioners have not persuaded us that the 
bankruptcy court abused its discretion. See 
generally Gen. Elec. Co. v. Joiner. 522 U.S. 
136. 1 38-39. 141-43, 118 S.Ct. 512, 139 
L.Ed.2d 508 (1997) : Ball v A.O. Smith 
Corn. 451 F.3d 66. 69 f2d Cii-.2Q06J (“We 
review the bankruptcy court's evidentiary 
decisions for abuse of discretion.”). 

FN (2. The expert's earlier estimates of li- 
quidation value had been higher. For exam- 
ple, in early May 2009, the same expert 
opined that a liquidation might yield be- 
tween nothing and $1.2 billion, But, from 
the beginning of May until the end, Chrysler 
expended $400 million in cash collateral. 
Sale Opinion at 19, 

On this record, and in light of the arguments 
made by the parties, the bankruptcy court's approval 
of the Sale was no abuse of discretion. With its reve- 
nues sinking, its factories dark, and its massive debts 
growing, Chrysler fit the paradigm of the melting ice 
cube. Going concern value was being reduced each 
passing day that it produced no cars, yet was obliged 
to pay rents, overhead, and salaries. Consistent with 
an underlying purpose of the Bankruptcy Code- 
maximizing the value of the bankrupt estate-it w as no 
abuse of discretion to determine that the Sale pre- 
vented further, unnecessary losses. See Toihh v, Rud- 
loff: 5Q1 l.!.s. 157. 163. 1 1 i S.Ct. 2197, 1 15 l..nd.2d 
145 (1991) (Chapter 1 1 “embodies the general 
[Bankruptcy] Code policy of maximizing the value of 
the bankruptcy estate.”). 

The Indiana Pensioners exaggerate the extent to 
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which New Chrysler will emerge from the Sale as the 
twin of Old Chrysler. New Chrysler may manufac- 
ture the same lines of cars but it will also make new- 
er, smaller vehicles using Fiat technology that will 
become available as a result of the Saie-moreover, at 
the time of the proceedings, Old Chrysler was manu- 
facturing no cars at ail. New Chrysler will be run by a 
new Chief Executive Officer, who has experience in 
turning around failing auto companies. It may retain 
many of the same employees, but they will be work- 
ing under new union contracts that contain a six-year 
no-strike provision. New Chiy^sler will still sell cars 
in some of its old dealerships in the United Slates, but 
it will also have new access to Fiat dealerships in the 
European market. Such transformative use of old and 
new assets is precisely what one would expect from 
the ^ 363(b) sale of a going concern. 

ri 

[3j The Indiana Pensioners next challenge the 
Sale Order's release of all liens on Chr>'s!er's assets. 
In general, under 8 363(f). assets sold pursuant to ^ 
363(b) may be sold “free and clear of any interest” in 
the assets when, inter alia, the entity holding the in- 
terest consents to the sale. 1 1 U.S.C. 8 363(f)f2) . The 
bankruptcy court ruled that, although the Indiana 
Pensioners did not themselves consent to the release, 
consent was validly provided by the collateral trustee, 
who had authority to act on behalf of all flrsl-Iien 
credit holders. 

We agree. Through a series of agreements, the 
Pensioners effectively ceded to an agent the power to 
consent to such a sale; the agent gave consent; and 
the Pensioners are bound. Accordingly, questions as 
to the status or preference of Chrysler's secured debt 
are simply not presented In this case. 

The first-lien holders-among them, the Indiana 
Pensioners-arranged their investment in Chrysler by 
means of three related agreements: a First Lien Credit 
Agreement, a Collateral Trust Agreement, and a 
Form of Security Agreement. Together, these agree- 
ments create a framework for the control of collateral 
property. The collateral is held by a designated trus- 
tee* 1 20 for the benefit of the various lenders (includ- 
ing the Indiana Pensioners). In the event of a bank- 
ruptcy, the trustee is empowered to take any action 
deemed necessary to protect, preserve, or realize 
upon the collateral. The trustee may only exercise 
this power at the direction of the lenders' agent; but 


the lenders are required to authorize the agent to act 
on their behalf, and any action the agent takes at the 
request of lenders holding a majority of Chrysler's 
debt is binding on all lenders, those who agree and 
those who do not. 

When Chrysler went into bankruptcy, the trustee 
had power to take any action necessary to realize 
upon the collateral-including giving consent to the 
sale of the collateral free and clear of alt interests 
under $ 363 . The trustee could take such action only 
at the direction of the lenders’ agent, and the agent 
could only direct the trustee at the request of lenders 
holding a majority of Chrysler's debt. But if those 
conditions were met-as they were here-then under the 
terms of the various agreements, the minority lenders 
could not object to the trustee's actions since they had 
given their authorization in the first place. 

The Indiana Pensioners argue that, by virtue of a 
subclause in one of the loan agreements, Chrysler 
required the Pensioners’ written consent before sell- 
ing the collateral assets. The clause in question pro- 
vides that the loan documents themselves could not 
be amended without the written consent of all lenders 
if the amendment would result in the release of all, or 
substantially all, of the collateral property. This 
clause is no help to the Indiana Pensioners. The ^ 
363(b) Sale did not entail amendment of any loan 
document. To the contrary, the ^ 363(b) sale was 
effected by implementing the clear terms of the loan 
agreements-specifically, the terms by which (!) the 
lenders assigned an agent to act on their behalf, (2) 
the agent was empowered, upon request from the 
majority lenders, to direct the trustee to act, and (3) 
the trustee was empowered, at the direction of the 
agent, to sell the collateral in the event of a bankrupt- 
cy. Because the Sale required no amendment to the 
loan documents, Chrysler was not required to seek, 
let alone receive, the Pensioners' written consent, 

Anticipating the consequence of this contractual 
framework, the Indiana Pensioners argue as a last 
resort that the majority lenders were intimidated or 
bullied into approving the Sale in order to preserve or 
enhance relations with the government, or other play- 
ers in the transaction. Absent this bullying, the Pen- 
sioners suggest, the majority lenders would not have 
requested the agent to direct the sale of the collateral, 
and the Sale would not have gone through. The Pen- 
sioners argue that this renders the lenders' consent 
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ineffective or infirm. 

The record before the bankruptcy court, and the 
record before this Court, does not support a finding 
that the majority lenders were coerced into agreeing 
to the Sale. On the whole, the record (and findings) 
support the view that they acted prudently to preserve 
substantial value rather than risk a liquidation that 
might have yielded nothing at all. Moreover, it is not 
at all clear what impact a finding of coerced consent 
would have on the validity of the consent given, or 
whether the bankruptcy court would have jurisdic- 
tion-or occasion-to adjudicate the Indiana Pensioners’ 
allegation. Because the facts alleged by the Indiana 
Pensioners are not substantiated in this record, their 
arguments based on those allegations provide no 
ground for relief in this proceeding, and we decline to 
consider whether the allegations might give rise to 
some independent cause of action. 

*121 III 

14! The Indiana Pensioners argue that the Secre- 
tary of the Treasury (“Secretary”) exceeded his statu- 
tory authority and violated the Constitution by using 
TARP money to finance the sale of Chrysler's assets. 
Pensioners raise interesting and unresolved constitu- 
tional issues concerning the scope of the Secretary's 
authority under TARP and the use of TARP money to 
bail out an automobile manufacturer. However, fed- 
eral courts are constrained by our own constitutional 
limitations, including the non-waivable Article 11! 
requirement that we have jurisdiction over the case or 
controversy before us. See. e.g., UnUed States v 
fhiv.s. 515 U.S. 737. 74 2. 115 S.Ct. 2431. 132 
i...Hd.2d 635 (1995) : l.iiian v. Defenders of midlife. 
5 04 U S. 555 . 560. 1 1 2 S.C t. 2130. 1 19 L.l-d.2d 35 1 
( 1992) ; UnUed States Cnv of New York 972 l-.2d 
464- 460-70 (2d Cir, 1992) , We do not decide whether 
the Secretary's actions were constitutional or permit- 
ted by statute, because we conclude that the Indiana 
Pensioners lack standing to raise the TARP issue, and 
that we lack jurisdiction in this case to entertain that 
challenge. 

Congress enacted the Emergency Economic Sta- 
bilization Act (“EESA”) on October 3, 2008 in order 
■'to immediately provide authority and facilities that 
the Secretary of the Treasury can use to restore li- 
quidity and stability to the financial system of the 
Unites States....” 12 U.S.C. 520l(i) . Title 1 of EE- 
SA authorizes the Treasury Secretary “to establish 


the Troubled Asset Relief Program (or ‘TARP') to 
purchase, and to make and fund commitments to pur- 
chase, troubled assets from any financial institution, 
on such terms and conditions as are determined by 
the Secretary.” Id. ^ 521 i (a)(1) . Financial institutions 
include, but are not limited to, “any bank, savings 
association, credit union, security broker or dealer, or 
Insurance company.” Id. § 5202(5), 

The statute details procedures for judicial review 
of the Secretary's decisions, limitations on available 
relief for TARP violations, and a host of legislative 
oversight mechanisms, See. e.g.. id. §§ 5214-15, 
5229(a), 5233. For example, courts review the Secre- 
tary’s TARP decisions in accordance with standards 
set forth in the Administrative Procedure Act, 5 
U.S.C. ^ 701 et. seq . and the Secretary's actions 
“shall be held unlawful and set aside if found to be 
arbitrary, capricious, an abuse of discretion, or not in 
accordance with law.” 12 U S.C, 52 29ia)(n . In- 
junctions are available only to remedy constitutional 
violations and must be “considered and granted or 
denied by the court on an expedited basis,” id ^ 
52 29(a)(2)(A) . (C), (D); likewise, requests for tempo- 
rary restraining orders must be considered and de- 
cided by the court “within 3 days of the date of the 
request,” id. $ 5229(a)(3)(B) . As for legislative over- 
sight, the statute calls for (among other things) the 
creation of the Financial Stability Oversight Board, 
which reviews the exercise of the Secretary's authori- 
ty (§ 5214), the submission of periodic reports from 
the Secretary to Congress (§ 52 1 5), the creation of a 
Congressional Oversight Panel to provide periodic 
updates to Congress (§ 5233), and the appointment of 
a special TARP Inspector General (§ 5214(a)(3)). in 
short, the statute provides swift, narrow, and deferen- 
tial judicial review of the Secretary's TARP deci- 
sions, limits judicial relief, and relies instead on mul- 
ti-faceted legislative oversight. 

The Indiana Pensioners contend that the Secre- 
tary exceeded his statutory authority and violated the 
Constitution by using TARP money to fund the Sale 
because, inter alia: auto companies are not “finan- 
cial*l22 institutions” under TARP; TARP does not 
authorize the Secretary to arrange and finance the 
reorganization of a private company; and the Sale 
effects an unconstitutional taking, in sum, they con- 
tend that the Secretary-and by extension, the Execu- 
tive branch-violated the Constitution by dispensing 
federal money in excess of the statutory authority 
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awarded by Congress under TARP.^- 

FN13. See. e.g., Yoitn^s/own Sheet Ttihe 
Co. V. Sawyer. 343 Ij.S. 579. 585, 72 S.Ct. 
863. 96 L.Bd. 1 153 (1952) (Executive power 
“must stem either from an act of Congress or 
from the Constitution itself”). 

It is clear that TARP gives the Secretary broad 
discretion to apply financial aid when and where he 
decides it will best promote the stated goal of restor- 
ing stability to the financial markets. But, as detailed 
above, TARP also contains explicit limitations on the 
Secretary’s authority, and provides for review and 
oversight, so that TARP is not all-purpose. At oral 
argument, the government suggested that any indus- 
tJ 7 so “inter-related” with banks that its dealings 
could adversely impact the national banking system 
is, for TARP purposes, a financial institution.-- 
This is surely an expansive definition of “financial 
institution.” albeit broadly protective of the nation's 
financial structures and arguably related to TARP's 
mandate of “restor[ingl liquidity and stability” to our 
markets. The scope of TARP is a consequential and 
vexed issue that may inevitably require resolution in 
some later case; but this Court lacks power to resolve 
it in the present dispute. 

FN 14, The government asserted at oral ar- 
gument that: 

[T]he Secretary of the Treasury, in deter- 
mining what is a financial institution, 
looks at the interrelatedness [of the com- 
pany and its financing armj. 


Chrysler Financial can't survive without 
Chrysler.... Without [Chrysler], the finan- 
cial institution goes down.... [Chrysler Fi- 
nancial] is the financial institution and the 
relationship [with Chrysler is the one] that 
the Secretary of the Treasury based his de- 
termination on, and that determination is 
entitled to deference by this court under 
administrative law principles. 

Transcript of Oral Argument at 52, 


Article HI of the Constitution limits the judicial 
power of the United States to the resolution of “cas- 
es” and “controversies.” U.S. Const, art. Ill, § 2. This 
limitation is effectuated in part through the require- 
ment of standing. See Valiev For^e Chri.slian Coll w 
Ains. United for Separaiion of Church unci Stale. Inc., 
454 U.S. 464. 471-72, 102 S.Ct. 752. 70 l-Ed.2d 700 
( 1982) . The doctrine of standing separates “those 
disputes which are appropriately resolved through the 
Judicial process,” Whitmore v, Arkansas. 495 U.S. 
149' 155. no S.Ct. 1717. 109 L.Ed.2d 135 (1990) . 
from those “generalized grievances” which are re- 
served for other branches of government, Val le y 
Foige. 454 U.S. at 475, 102 S.Ct. 752 (interna! quo- 
tation marks omitted). The requirement of standing 
would be unnecessary' if the “federal courts [were] 
merely publicly funded forums for the ventilation of 
public grievances or the refinement of jurisprudential 
understanding.” Id. at 473, 102 S.Ct. 752. 

At an “irreducible constitutional minimum,” Ar- 
ticle 111 standing requires that; (1) the plaintiff suffer 
an injury In fact; (2) the injury be fairly traceable to 
the challenged conduct; and (3) the injury will likely 
be redressed by a favorable decision from the court, 
Lilian. 504 U.s'. at 560-61. ! 12 S.Ct . 2 1 30. "'I'he par- 
ly invoking federal jurisdiction bears the burden of 
establishing these elements.” Id. at 561. 112 S.Ct. 
2 130. We conclude that the Indiana Pensioners lack 
standing because *123 they cannot demonstrate they 
have suffered an injury in fact. 

An injury in fact is “an invasion of a legally pro- 
tected interest which is (a) concrete and particula- 
rized, and (b) ‘actual or imminent, not conjectural or 
hypothetical.’ ” Luian. 504 U.S. at 560. 112 S.Ct. 
2130 (internal citations, quotation marks and footnote 
omitted). The Indiana Pensioners contend primarily 
that their injury in fact arises from the release of the 
collateral supporting their secured loans. But that 
collateral was released in exchange for a $2 billion 
cash payment and a residual deficiency claim. At oral 
argument, the Pensioners touted the value of the col- 
lateral at “around $25 billion” and complained that 
the value received pursuant to the Sale was a tithe of 
the actual asset value and an inadequate return on 
their investment. However, the Indiana Pensioners’ 
argument ignores the bankruptcy court's finding that, 
in the absence of another buyer, the only viable alier- 
native-liquidation-would yield an even lower return 
than the one achieved through the sale funded by 
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TARP money. Judge Gonzalez found, as a fact, that 
the liquidation value of the collateral “was no greater 
than $2 billion, i.e., the same amount the firet Hen 
secured lenders are receiving under the transaction.” 
Opinion and Order Regarding Emergency Economic 
Stabilization Act of 2008 and Troubled Asset Relief 
Program, May 31, 2009, at 5. Since “the Indiana 
[Pensioners] will receive [their] pro-rata distribution 
of the value of the collateral,” they simply “cannot 
allege injury in fact.” !d The release of collateral for 
fair (but less-than-hoped-for) value is not injury In 
fact sufficient to support standing. 

Furthermore, even if the Indiana Pensioners 
could demonstrate injury in fact, there would still be 
a question as to whether they have standing to chal- 
lenge the use of TARP hinds here. Under the terms of 
the various agreements (as outlined in Section I!), the 
lenders had authorized the trustee to consent to the 
Sale on their behalf. Under those circumstances (and 
well-established agency principles), such consent 
may bar the Pensioners from challenging the trustee’s 
actions and litigating a claim that would in effect 
bind all of the firsl-Iien creditors. 

[V 

Finally, several objectors appeal from that por- 
tion of the Sale Order extinguishing all existing and 
future claims against New Chrysler, that “(a) arose 
prior to the Closing Date, (b) relate[ ] to the produc- 
tion of vehicles prior to the Closing Date or (c) oth- 
erwise [are] assertable against the Debtors or [are] 
related to the Purchased Assets prior to the closing 
date,” Sale Order at 40. The objectors can be divided 
into three groups: (1) plaintiffs with existing product 
liability claims against Chrysler; (2) plaintiffs with 
existing asbestos-related claims against Chrysler; and 
(3) lawyers undertaking to act on behalf of claimants 
who, although presently unknown and unidentified, 
might have claims in the future arising from Old 
Chrysler's production of vehicles. We consider each 
group's arguments in turn, 

A. Existing Product Liability Claims 

151 The Ad Hoc Committee of Consumer- 
Victims of Chrysler LLC and William Lovitz et al. 
challenge the foreclosing of New Chrysler's liability 
for product defects in vehicles produced by Old 
Chrysler.' Section 363(0 provides, in relevant 
*124 part, that a “trustee may sell property ... free 
and clear of any interest in such property." under 


certain circumstances. 1 1 U.S.C. ^ 363(’f) (emphasis 
added). The objectors argue that personal injury 
claims are not “interests in property,” and that the 
district court's reliance on In re Trans World Airlines, 
Inc.. 322 r.3d 283 (3d Cir,2003) ( “ mi ”), which 
advances a broad reading of “interests in property,” 
was misplaced. 

FNI5. The Sale Order does not limit the 
right of tort plaintiffs to pursue existing 
claims against Old Chrysler. However, it is 
undisputed that little or no money will be 
available for damages even if suits against 
Old Chrysler succeed. 

We have never addressed the scope of the lan- 
guage “any interest in such property," and the statute 
does not define the term. See. e.g.. Precis i on Indus.. 
Inc. V- OuaVnech Steel SBC). LLC 327 fid 537, 545 
(7th Cir.2003) ( “The Bankruptcy Code does not de- 
fine ‘any interest,’ and in the course of applying sec- 
tion 363(fl to a wide variety of rights and obligations 
related to estate property, courts have been unable to 
formulate a precise definition,”). 

In TH^A. the Third Circuit considered whether ( 1 ) 
employment discrimination claims and (2) a voucher 
program awarded to flight attendants in settlement of 
a class action constituted “interests” in property for 
purposes of 363(0 . See 322 F.3d al 285. The Third 
Circuit began its analysis by noting that bankruptcy 
courts around the country have disagreed about 
whether “any interest” should be defined broadly or 
narrowly.’'^'-'^ Id at 288-89. The Third Circuit ob- 
served, however, that “the trend seems to be toward a 
more expansive reading of ‘interests in property’ 
which ‘encompasses other obligations that may flow 
from ownership of the property.’ ” Id. at 289 (quoting 
3 Collier on Bankruptcy H 363. 06(1] ); also 
George W. Kuney, Misinterp retin g Bankr upl cv C o de 
Section 365 (f) and Undermining the Chap t er II 
Proce ss. 76 Am. Bunki-.L..i. 235. 26772002) (“[T]’he 
dominant interpretation is that ^ 363(f) can be used to 
sell property free and clear of claims that could oth- 
ervs'ise be assertable against the buyer of the assets 
under the common law doctrine of successor liabili- 
ty.”). 

FNI6. For examples of bankruptcy courts’ 
divergent rulings on this issue, compare, 
e.g., P.K.R. Convalescent Ctrs., Inc v_ 
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Conv no i nvea l ih of I 'a.. Dept of Med. Assis- 
la nce Scrv. (tn re P K.R. Convalesc e ni Cfrs . 
/nc l . 18 9 B.R. 90. 94 (Bankr.H.D.Va. 1995) 
(holding that Virginia's depreciation- 
recoupment interest in the debtor's property 
was an “interest in property,” even though 
the interest was not a lien), and Am. iivins 
Sys. i’. Bonapfel (!n re AH Am. of Ashhurn, 
Inc.}. 56 B.R. 186, 189-90 

(Bankr.N.D.Ga. 1986) (holding that 363(f) 
permitted the sale of assets free and clear 
and precluded successor liability in product 
liability suit against purchaser for cause of 
action that arose prior to date of sale), Wt/j 
Schwinn (\’clini>: and Fifne.ss. Inc, v. Beno- 
nis (In re Schwinn Bicycle Co), 210 B.R. 
747. 761 fBankr.N-D.in-1997) (holding that 
§ 363(0 way protects the buyer from 
current or future product liability; it only 
protects the purchased assets from lien 
claims against those assets”), and Vo/vo 
Whitt' Truck Carp. Chamhershurg Beve- 
rage . I nc. (In t\‘ While Motor Credii Cow.l, 
75 B.R. 94 4 .'9'48 f Bankr.N.D.Qhio 19871 
(stating that “[g]eneral unsecured claimants 
including tort claimants, have no specific in- 
terest in a debtor's property” for purposes of 
i? 363(1) ). 

The Third Circuit reasoned that “to equate inter- 
ests in property with only in rem interests such as 
liens would be inconsistent with section 363(f)(3) . 
which contemplates that a lien is but one type of in- 
terest.” 322 F'.3d at 290. After surveying its owns 
precedents and the Fourth Circuit's decision in United 
Mine Workers of Am.!992 Benefit Plan v Leckie 
S/noke/e.ss ( 'oal ( 'o iln re Leckie Smokeless ( 'oal 
Co). 99 FJd 573 (4lh Cir,i996) . '^'^the *125 

court held that “(wjhiie the interests of the [plaintiffs] 
in the assets of TWA's bankruptcy estate are not in- 
terests in property in the sense that they are not in 
rem interests, ... they are interests in property within 
the meaning of s ection 363(0 in the sense that they 
arise from Che property being sold.” 322 F.3d at 290 
(emphasis added). 

In L ecki e. the Fourth Circuit held that 
Coal Act premium payment obligations 
owed to employer-sponsored benefit plans 
were interests in property under ^ 363(f) . 99 
F. 3d at 582 . The Fourth Circuit explained 


“while the plain meaning of the phrase ‘in- 
terest in such property’ suggests that not all 
general rights to payment are encompassed 
by the statute, Congress did not expressly 
indicate that, by employing such language, it 
intended to limit the scope of section 363(0 
to in rem interests, strictly defined, and [it 
would] decline to adopt such a restricted 
reading of the statute.. Id. 

Shortly after TWA was decided, the Southern 
District of California concluded that TWA applied to 
tort claimants asserting personal injury claims. See 
Myers v. United States. 297 B.R. 774. 781-82 
(S.D.Cal.2003) . Myers involved claims arising from 
the negligent handling of toxic materials transported 
pursuant to a government contract, ki. at 78 ! , Apply- 
ing TWA, the Mvers court ruled that Che plaintiffs 
“claim for personal injury does arise from the proper- 
ty being sold, i.e, the contracts to transport toxic ma- 
terials.” UL_ see also Faulkner v Bethlehem 
Steel/lnt'l Steel G r oup. No, 2:04-CV-34 ?S. 2005 
WL 1172748, a t *3 (N. D.ind. April 27. 2005) (apply- 
ing TWA to bar successor liability for racial discrimi- 
nation claim). 

Appellants argue that these decisions broadly 
construing the phrase “any interest in such property” 
fail to account for the language of 11 U.S.C . g 
1 141(c) . a provision involving confirmed plans of 
reorganization. Section 1 14 Kc) provides that “except 
as otherwise provided in the [reorganization] plan or 
in the order confirming the plan, after confirmation of 
a plan, the property dealt with by the plan is free and 
clear of all claims and interests of creditors, equity 
security holders, and of general partners in the deb- 
tor.” 1 1 U.S.C. ^ 1 14i(c ) (emphasis added), Appel- 
lants argue that Congress must have intentionally 
included the word “claims” in ^ 1 141(c) . and 
omitted the word from ^ 363(0 . because it was will- 
ing to extinguish tort claims in the reorganization 
context, but unwilling to do so in the ^ 363 sale con- 
text Appellants account for this discrepancy on the 
basis that reorganization provides unsecured creditors 
procedural rights that are not assured in a ^ 363(b) 
sale. 

FNI8. The Bankruptcy Code defines 
“claim” as; 

(A) right to payment, whether or not such 
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right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, legal, 
equitable, secured, or unsecured; or 

(B) right to an equitable remedy for 
breach of performance if such breach 
gives rise to a right to payment, whether 
or not such right to an equitable remedy is 
reduced to judgment, fixed, contingent, 
matured, unmatured, disputed, undisputed, 
secured, or unsecured. 

1 1 U .S. C. $ !0U5) . 

We do not place such weight on the absence of 
the word “claims” in 363(0 . The language and 
structure of ^ 1 141(c) and ^ 363(0 differ in many 
respects. Se ction 1 141(c) . for example, applies to all 
reorganization plans; $ 363(0 . in contrast, applies 
only to classes of property that satis^' one of five 
criteria. See 1 1 IJ.S.C. g 363(0(1 W 5). Thus, while ^ 
363 sales do not afford many of the procedural safe- 
guards of a reorganization, ^ 363(1~1 is limited to spe- 
cific classes of property. 

Given the expanded role of $ 363 in bankruptcy 
proceedings, it makes sense to harmonize the applica- 
tion of ^ I I4i (c) and 363(0 to the extent permitted 
by the statutory language, See *]26 /n re Golf. LLC . 
322 B , R. 8 74. 877 (Bankr.D.Neb,2004) (noting that, 
while i_363LQ requires less notice and provides for 
less opportunity for a hearing than in the reorganiza- 
tion process, “as a practical matter, current practice 
seems to have expanded ^ 363(f) 's use from its origi- 
nal intent”), Courts have already done this in other 
contexts. For example, ^ I l4Uc) does not explicitly 
reference the extinguishment of liens, while $ 363(f) 
does. Notwithstanding this distinction, courts have 
uniformly held that confirmation of a reorganization 
can act to extinguish liens. See, e.g., JCB. hie v. Un- 
ion Planters Bank. 539 F.3d 862, 870 (Sth 
Cir.2008) (“Confirmation of the reorganization plan 
replaces prior obligations, and a lien not preserved by 
the plan may be extinguished.” (internal citation 
om i tt ed ) ) ; Uixir Indus , Inc. ( 7/v Bank Trust Co. 
(In re A he r n Enters . hu:.). 507 F. 3 d 817. 820-22 f5th 
Cir. 2 007) (holding that ;; 1 14 1(c) extinguishes liens 
that are not specifically preserved in a reorganization 
plan, and citing cases from the Fourth, Seventh, 
Eighth and Tenth Circuits reaching the same conclu- 


sion). 

We agree with TWA and Leckie that the term 
“any interest in property” encompasses those claims 
that “arise from the property being sold.” See TWA. 
322 F.3d at 290. By analogy to Leckie (in which the 
relevant business was coal mining), “[appellants'] 
rights are grounded, at least in part, in the fact that 
[Old Chrysler’s] very assets have been employed for 
[automobile production] purposes: if Appellees had 
never elected to put their assets to use in the [auto- 
mobile] industry, and had taken up business in an 
altogether different area, [appellants] would have no 
right to seek [damages].” Leckie. 99 F,3d at 582 . 

“To allow the claimants to assert successor lia- 
bility claims against [the purchaser] while limiting 
other creditors' recourse to the proceeds of the asset 
sale would be inconsistent with the Bankruptcy 
Code's priority scheme.” TWA. 322 F.3d at 292. Ap- 
pellants ignore this overarching principle and assume 
that tort claimants faced a choice between the Sale 
and an alternative arrangement that would have as- 
sured funding for their claims. But had appellants 
successfully blocked the Sale, they would have been 
unsecured creditors fighting for a share of extremely 
limited liquidation proceeds. Given the billions of 
dollars of outstanding secured claims against Old 
Chrysler, appellants would have fared no better had 
they prevailed. 

The possibility of transferring assets free and 
clear of existing tort liability was a critical induce- 
ment to the Sale. As in TWA, “a sale of the assets of 
[Old Chrysler] at the expense of preserving successor 
liability claims was necessary in order to preserve 
some [55],000 jobs, ... and to provide funding for 
employee-related liabilities, including retirement 
benefits [for more than 106,000 retirees].” TWA. 322 
F.3d at 293: see also Sale Opinion at 3. 

It is the transfer of Old Chiysier's tangible and 
intellectual property to New Chrysler that could lead 
to successor liability (where applicable under state 
law) in the absence of the Sale Order's liability provi- 
sions. Because appellants' claims arose from Old 
Chrysler's property, 36 3 ( 0 permitted the bankrupt- 
cy court to authorize the Sale free and clear of appel- 
lants' interest in the property. 

B. Asbestos Claims 
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[61 On behalf of herself and others with out- 
standing or potential claims against Old Chrysler 
resulting from exposure to asbestos, Patricia Pascale 
argues that the Sale Order improperly grants New 
Chrysler immunity without assuring compliance with 
1 1 U.S.C- ^ 524(a) . 

Section 524(g) ‘'provides a unique form of sup- 
plemental injunctive relief for an *127 insolvent deb- 
tor confronting the particularized problems and com- 
plexities associated with asbestos liability.” Johm- 
ManviHc Ca r p v. Chubb Indem. Ins. Co. (In re 
Johm^Manvifh Corpj. 517 r.3d 52. 67 (2d 
Cir.2008) , overruled on other grounds by Travelers 
Imlem- Ca v. Bailev. — IJ.S. . 129 S.Ct. 2195. 174 
i..l'd-2d 99 (2009) . The statute authorizes the court 
“to enjoin entities from taking legal action for the 
purpose of directly or indirectly collecting, recover- 
ing, or receiving payment or recovery with respect to 
any [asbestos-related] claim or demand.” 1 1 U.S.C. ^ 
524(gKn(B) . To obtain relief under ^ 524(g) , a deb- 
tor must “[cjhannel [ ] asbestos-related claims to a 
personal injury trust [to] reiieve[ J the debtor of the 
uncertainty of future asbestos liabilities.” In re Conh 
huslion E} 12 'lk Inc. 391 l--3d 190. 234 (3d Cir.2004) . 
Injunctions granting relief under this provision are 
subject to numerous requirements and conditions. See 
l i U.S.C. ^ 524fo)t2kB) : Comhmlion Ens'tt. 391 

Jlt„2 34, &ik4 5 . 

By its terms, however, ^ 524(a:> applies only to 
“a court that enters an order confirming a plan of 
reorganization under chapter 1 1 1 1 U.S.C. 
524(u)( 1)(A) : see also Conibustion Eng'g. 391 l-.3d 
at 234 n, 46. Sections 1 and II of this opinion con- 
clude that the Sale was proper under 363 . That de- 
termination forecloses the application of ^ 524(u) 
because there is no plan of reorganization as yet. 
Moreover, the bankruptcy court in this case did not 
issue an injunction, as is permitted by ^ 5 24(u)(l)(B) . 
and the debtor did not establish a trust subsuming its 
asbestos liability. Accordingly, there is no merit to 
Pascale’s argument that the Sale Order violates 
524(a). 


dated.” Sale Order at 40-41. This provision is chal- 
lenged on the grounds that: (1) the Sale Order vi- 
olates the due process rights of future claimants by 
extinguishing claims without providing notice; (2) a 
bankruptcy court is not empowered to trump stale 
successor liability law; (3) future, unidentified clai- 
mants with unquantifiable interests could not be 
compelled “to accept a money satisfaction,” 1 1 
U.S.C. ^ 363(f)(5) ; and (4) future causes of action by 
unidentified plaintiffs based on unknown events can- 
not be classified as “claims” under the Bankruptcy 
Code, 

We affirm this aspect of the bankruptcy court's 
decision insofar as it constituted a valid exercise of 
authority under the Bankruptcy Code. However, we 
decline to delineate the scope of the bankruptcy 
court's authority to extinguish future claims, until 
such time as we are presented with an actual claim 
for an injury that is caused by Old Chrysler, that oc- 
curs after the Sale, and that is cognizable under state 
successor liability law, 

CONCLUSION 

We have considered all of the objectors- 
appellants' contentions on these appeals and have 
found them to be without merit. For the foregoing 
reasons, we affirm the June 1, 2009 order of the 
bankruptcy court authorizing the Sale. 

C.A.2 (N.Y.),2009. 

In re Chrysler LLC 

576 F.3d 108, 62 Collier Bankr.Cas.2d 183, 51 
Bankr.Ct.Dec. 254, 47 Employee Benefits Cas. 1513 

END OF DOCUMENT 


C. Future Claims 

The Sale Order extinguished the right to pursue 
claims “on any theory of successor or transferee lia- 
bility. whether known or unknown as of the Closing, 
now existing or hereafter arising, asserted or unas- 
serted, fixed or contingent, liquidated or unliqui- 
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UNITED STATES BANKRUPTCY COURT 
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Chapter 1 1 

Case No. 09-50026 (REG) 
(Jointly Administered) 


In re: - 

GENERAL MOTORS CORP., eta!., :: 

Debtors. n 

X 


STATEMENT OF THE UNITED STATES OF AMERICA UPON THE 
COMMENCEMENT OF GENERAL MOTORS CORPORATION’S CHAPTER II CASE 

TO THE HONORABLE ROBERT E. GERBER, 

UNITED STATES BANKRUPTCY JUDGE: 

The United States of America, on behalf of the United States Department of the 

Treasury (“ Treasury ” or the “ Government ”), by its attorney Lev L. Dassin, Acting United States 

Attorney, respectfully submits this statement (i) in support of the above-captioned cases 

(collectively, the “ Cases ”) commenced under chapter 1 1 of title 1 1 of the United States Code 
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(the “ Bankruptcy Code ”) by General Motors Corporation (“GM”) and certain of its affiliates 
(collectively, the “ Debtors ”): (ii) to articulate for the Court and ail parties in interest the 
Government’s role in these Cases as existing senior secured lender, proposed debtor-in- 
possession lender, and as de facto sponsor of the “363 Transaction” that the Debtors have 
determined to pursue in these Cases; and (iii) to set out the statutory authority pursuant to which 
Treasury has acted and intends to act. 

INTRODUCTION 

1. GM’s bankruptcy is an extraordinary and momentous event, signifying 
that GM - an icon of American ingenuity, productivity and capitalism - has reached a 
crossroads. For more than a century, GM has pioneered the development and manufacture of 
American automobiles, provided employment to hundreds of thousands of people, indelibly 
marked the lives and communities that form the infrastructure of America’s automotive industry, 
and forged a vast netvrork of global relationships and synergies. 

2. GM has w'eathered many storms over the course of its existence, often 
during difficult economic climates. But the current global economic downturn and its 
widespread negative impact on the automotive industry have forced GM to the precipice of 
liquidation. The gravity of this threat cannot be overstated; it extends well beyond the traceable 
boundaries of OM's business enterprise. Not only is the fate of GM at stake, but so are the 
livelihoods of innumerable American workers, suppliers, and dealers - and indeed the American 
economy as a whole. 

3. The Government is committed to working with GM to ensure that GM can 
develop an effective long-term plan to restore the company to its place at the forefront of 
American industry. Today, GM has decided that the best way to effectuate that vision is to enter 
bankruptcy, for the purpose of quickly consummating the 363 Transaction so that a new, leaner 
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and more competitive GM can emerge, while achieving the best possible recovery for the GM 
estates and their stakeholders. The Government fully supports GM in its decision, and is willing 
to provide the billions of dollars of funding necessary to help GM create a new force in the 
automotive industry. 

THE GOVERNMENT’S ROLE IN THESE CASES 

4. In response to the troubles plaguing the American automotive industry, the 
United States of America, through Treasury and the Presidential Task Force on the Auto Industry 
(the “ Auto Task Force ”!.' has implemented various programs to support and stabilize the 
domestic automotive industry. Those programs have included, among other things, providing 
credit support for receivables issued by certain domestic automobile manufacturers," and support 
for consumer warranties.^ 

5. Treasury has also provided direct loans to automobile manufacturers. 
Specifically, at GM’s request in late 2008 and following arm's length negotiations, Treasury 
determined to make available to GM billions of dollars in emergency secured financing (the 
“ Prepetition Loan '") in order to sustain GM’s operations while it developed a new business plan. 


' The Auto Task Force is a cabinet-level group led by Treasury Secretary Timothy F. Geithner and 
National Economic Council Director Laurence H. Summers. It includes the Secretaries of Transportation, 
Commerce, Labor, and Energy, as well as the Chair of the President’s Council of Economic Advisors, the 
Director of the Office of Management and Budget, the Environmental Protection Agency Administrator, 
and the Director of the White House Office of Energy and Climate Change. The members of the Auto 
Task Force, along with their official designees and the Auto Task Force’s advisors, are charged with 
advising the President of the United States on the state of, and support for, the domestic auto industry. 
See Press Release, The White House Office of the Press Secretary, Geithner, Summers Convene Official 
Designees to Presidential Task Force on Auto Industry (Feb. 20, 2009), 

http://www.whitehouse,gov/lhe_press_office/Geithner-Summers-Convene-Offcial-Designees-to- 
Presidential-Task-Force-on-the-Auto/. 

■ See Auto Supplier Support Program: Stabilizing the Auto Industry at a Time of Crisis, 
http://www,treas.gov/press/releases/docs/supplier_support_program_3_l 8.pdf. 

’ See Obama Administration’s New Warrantee Commitment Program, 
http://www.lreas.gov/initiatives/eesa/AIFP/WarranteeCommitmentProgram.pdf 
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At the time that Treasury first extended credit to GM under the Prepetition Loan, there was 
absolutely no other source of financing available: no party other than Treasury conveyed its 
willingness to loan funds to GM and thereby enable it to continue operating. 

6. The first loan came in December 2008, after GM submitted its proposed 
viability plan to Congress. That plan contemplated GM’s shift to smaller, more fuel-efficient 
cars, a reduction in the number of GM brand names and dealerships, and a renegotiation of GM’s 
agreement with its labor union, among other things. As part of its proposed plan, GM sought 
emergency funding in the form of an $18 billion federal loan. 

7. After negotiations. Treasury and GM entered into a loan agreement on 
December 31, 2008, that provided GM up to $13.4 billion in financing on a senior secured basis. 
Under that term loan facility, GM immediately borrowed $4 billion, followed by $5,4 billion less 
than a month later, and the remaining $4 billion on February 17, 2009. The GM-Treasury loan 
agreement required GM to submit a proposed business plan to demonstrate its future 
competitiveness that went significantly farther than the one GM had submitted to Congress. 
Among other conditions on Treasury’s willingness to provide financing, GM was to demonstrate 
its long-term viability by reducing its outstanding public debt (approximately $27 billion) by 
two-thirds, and converting from cash to common stock at least half of the value of its $20 billion 
contribution to a union health care trust. 

8. Treasury and GM subsequently entered into amended credit agreements to 
provide for an additional $2 billion in financing that GM borrowed on April 24, 2009, and 
another $4 billion that GM borrowed on May 20, 2009. The funds advanced to GM under the 
Prepetition Loan - as of the petition date, approximately $19.4 billion in total (all on a senior 
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secured basis) - therefore were critical to GM’s survival during the past several months. They 
are equally critical to GM’s survival today. 

9. Although the Government’s decision to provide financing is intended to 
avoid the drastic and systemic consequences that would result from a GM liquidation. Treasury - 
as the steward of taxpayer dollars - has insisted from the start as a condition of its financial 
support that GM take the steps necessary to transform itself into a competitive, and successful, 
player in the global automotive market. Indeed, the threat of liquidation is not the only impetus 
for the Government’s decision to loan substantial additional taxpayer funds to GM in the form of 
the proposed approximately $33.3 billion debtor-in-possession facility, which will provide 
critical funding to GM pending the expeditious approval and consummation of the 363 
Transaction (the ’’ DIP Loan ”).'* To be clear, Treasury has loaned, and proposes to loan, GM 
billions of dollars not just to spare the economy the consequences of GM’s liquidation, but also 
because the Government has concluded - as a result of an exhaustive analysis conducted by 
Treasury and the Auto Task Force - that a new, vastly improved, and competitive “New GM” is 
an attainable prospect worthy of fervent pursuit, and warranting decisive action. 

10. Accordingly, from the moment that it put the very first dollar of 
emergency financing into GM, Treasury has acted as a prudent lender seeking to protect its 
investment, and thus expressly conditioned its financial commitment upon GM’s meaningful 
progress towards long-term viability. Following President Obama’s March 30, 2009, 
announcement that GM’s efforts to develop a long-term viability plan had fallen short - and that 
the advancement of any additional federal loans to GM beyond the subsequent sixty-day period 

^ In addition, both the government of Canada and the government of Ontario, through Export 
Development Canada (collectively, “ Canada ”), propose to provide $9.1 billion in debtor-in-possession 
and other financing to support GM’s North American operations. 
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would require a more aggressive effort to map out a clear path to long-term viability - efforts to 

arrive at a solution intensified. Indeed, President Obama's remarks of March 30th left no doubt 

that exhaustive effort would be required over the ensuing sixty days if GM was to have access to 

additional federal funding after June 1st: 

[W]hat we’re asking for is difficult. It will require hard choices by 
companies. It will require unions and workers who have already 
made extraordinarily painful concessions to do more. It’ll require 
creditors to recognize that they can’t hold out for the prospect of 
endless government bailouts. ... It will require efforts from a 
whole host of other stakeholders, including dealers and suppliers. 

Only then can we ask American taxpayers who have already put up 
so much of their hard-earned money to once more invest in a 
revitalized auto industry. But I’m confident that if each are willing 
to do their part, if all of us are willing to do our part, then this 
restructuring, as painful as it will be in the short term, will mark 
not an end, but a new beginning for a great American industry . , , . 

Barack H. Obama, President of the United States, Remarks by the President of the United States 

on the American Automotive Industry (Mar. 30, 2009), available at http://www,whitehouse.gov. 

11. In connection with the effort that followed. Treasury and the Auto Task 

Force, together with their advisors, continued their already-extensive due diligence and analysis 

of all material aspects of a successful New GM. GM and other stakeholders conducted their own 

analyses, as well. Ultimately, all agreed that the only viable course is for GM to pursue - with 

the support of Treasury, Canada, and other constituents - a transaction under section 363(b) of 

the Bankruptcy Code (the “ 363 Transaction ”). The transaction ultimately agreed upon 

contemplates the formation of a new Treasury-sponsored entity that, assuming GM receives no 

better offer, will acquire certain substantial assets of GM.^ As part of the 363 Transaction, (i) 


’ This summary of the 363 Transaction and the transactions contemplated to occur subsequently (but 
substantially contemporaneously) is qualified by reference to the documentation associated with those 
transactions. 
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that newly-formed acquisition vehicle (“ New GM ”1 as assignee of Treasury’s rights and claims 
under the Prepetition Loan and the DIP Loan, will credit bid substantially all of GM’s 
indebtedness under those loans against certain assets of GM, and (ii) New GM will contribute 
1 0% of its common equity to GM (plus two tranches of warrants at various strike prices, each for 
an additional 7.5% equity stake), for distribution under this Court’s supervision in these Cases.’’ 
Subsequently (but substantially simultaneously with the closing of the 363 Transaction), New 
GM will allocate 17,5% of its common equity on an undiluted basis to a new Voluntary 
Employee Beneficiary Association formed pursuant to an agreement between New GM and its 
unionized work force (the “ New VEBA "). and 11.7% of its common equity (pre-dilution) to 
Canada. As a result, upon the full consummation of the 363 Transaction and subsequent 
allocations of New GM equity. Treasury ultimately is contemplated to hold an undiluted 60.8% 
stake in New GM. 

12. The 363 Transaction and allocations of certain agreed-upon value from 
New GM to the New VEBA, Canada, and to existing GM for disposition in these Cases, have 
garnered support from a broad spectrum of constituents. GM, GM’s work force. Treasury, 
Canada, GM’s other secured lenders, and more than 54% of GM’s approximately $27 billion of 
unsecured bondholders (collectively, the “ Supporting Bondholders ’") all support the 
consummation of the 363 Transaction and the related allocations of value from New GM. This 
transformation, however, must be completed quickly. Prompt approval and consummation of the 
363 Transaction is essential to avoid any further erosion of consumer confidence or disturbance 
to GM’s supply chain. Moreover, as stated. Treasury contemplates providing GM with the 


” Under certain circumstances, a post-closing purchase price adjustment could result in 2% more of 
common equity being paid to GM. 
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approximately $33.3 billion DIP Loan so that GM can maintain its operations pending the close 
of the 363 Transaction, and fund the wind-down of these estates. The continued availability of 
such financing is expressly conditioned upon, among other things, the decisively swift approval 
and closing of the 363 Transaction. Absent such financing, GM faces immediate liquidation. 

13. If the Court approves the 363 Transaction and New GM is as successful as 
Treasury expects it to be based upon its extensive due diligence and analysis, New GM will save 
hundreds of thousands of jobs, protect important healthcare, pension, and other benefits for its 
employees and retirees, and benefit the dealers, suppliers, and other businesses that depend upon 
New GM for their own existence. But time is of the essence. Any delay risks permanent, and 
possibly fatal, harm to the viability of New GM. Treasury therefore is strictly conditioning its 
willingness to provide financing on prompt completion of the 363 Transaction. In turn, because 
Treasury’s financing unquestionably maximizes value to the estates, timely approval of the 
proposed DIP Loan and the 363 Transaction is essential. 

THE GOVERNMENT’S AUTHORITY TO EXTEND THE PREPETITION LOAN AND 
THE DIP LOAN, AND TO SPONSOR THE 363 TRANSACTION 

14. Treasury is participating in these Cases as an existing senior secured 
lender to GM under the Prepetition Loan, and as proposed senior secured lender to GM under the 
contemplated DIP Loan. The Government is well aware that GM’s bankruptcy comes quickly 
on the heels of Chrysler’s. Although the two companies and their eases are different in many 
important respects, both involve iconic American automotive manufacturers seeking swift 
approval of transactions under section 363 of the Bankruptcy Code, with significant financing 
provided by the United States Government. As was well-publicized, certain disaffected creditors 
sought to hold up Chrysler’s restructuring, arguing both that its 363 transaction ran afoul of the 
Bankruptcy Code, and that the Government was somehow unauthorized to make the payments 
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necessary to fund the transaction. Although the Government is hopeful that those arguments ran 

their course in the Chrysler case, we here briefly set forth the legal authority that supports the 

Government’s participation in these Cases. 

A. Treasury Is Authorized to Provide Funding 

to GM Under the Troubled Asset Relief Program 

15. Treasury proposes to commit in excess of $52 billion to GM as an existing 
senior secured lender under the Prepetition Loan, and as a proposed senior secured lender under 
the contemplated DIP Loan, Treasury also proposes to acquire ultimately a majority stake in 
New GM, which will acquire significant assets from the Debtors pursuant to the 363 Transaction. 
That stake flows from Treasury’s exercise of remedial measures as secured lender ( i.e. . credit 
bidding), upon terms and conditions exhaustively and in good faith negotiated among Treasury. 
GM, GM’s workers, the Supporting Bondholders, Canada, and certain other parties in interest up 
until the very last moment prior to the commencement of these Cases. 

16. As the Chrysler objectors noted. Treasury’s authority to take any of these 
actions - to enter into the Prepetition Loan or make the DIP Loan - turns on its ability to make 
payments to an automotive company. In fact and in law, however, there is no legitimate question 
about Treasury’s authority to take these actions. 

17. The Emergency Economic Stabilization Act of 2008 t“ EESA ”l. Pub. L. 
No. 110-343, 122 Stat, 3765 (2008), created the Troubled Asset Relief Program (“ TARP ”). 
which generally authorizes the purchase by the United States of “troubled assets from any 
financial institution.’’ 12 U.S.C. § 521 1. “Troubled assets” are defined to include, among other 
things, “any . . . financial instrument that the Secretary [of the Treasury], after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, determines the purchase 
of which is necessary to promote financial market stability, but only upon transmittal of such 
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determination, in writing, to the appropriate committees of Congress.” !2 U.S.C. § 5202(9)(B). 
“Financial institution” is broadly defined to include “any institution , . . established and regulated 
under the laws of the United States or any State, territory, or possession of the United States . . . 
and having significant operations in the United States . . . 12 U.S.C. § 5202(5). 

18. The express purposes of EESA are, among other things, to “restore 
liquidity and stability to the financial system of the United States,” and to ensure that expenditure 
of taxpayer funds “protects home values, college funds, retirement accounts, and life savings,” 
“preserves homeownership and promotes jobs and economic growth," and “maximizes overall 
returns to the taxpayers of the United States.” 12 U.S.C. § 5201 , 

19. Consistent with these purposes, and pursuant to section 101(d) of EESA, 
12 U.S.C. § 5211(d), the Secretary of the Treasury has promulgated guidelines for allocating 
resources under TARP to “prevent a significant disruption of the American automotive industry 
that poses a systemic risk to financial market stability and will have a negative effect on the real 
economy of the United States.” See Guidelines for Automotive Industry Financing Program, 
http://www.financialstability.gov/docs/AlFP/AlFP_guidelines.pdf. 

20. Furthermore, on December 19, 2008, the Secretary of the Treasury issued 
a written determination, in consultation with the Chairman of the Board of Governors of the 
Federal Reserve System, that certain holding companies engaged in the manufacturing of 
automotive vehicles are eligible for funding under the TARP Significant Failing Institutions 
Program. See Determination of the Secretary of the Treasury, Dec. 1 9, 2008. By letters dated 
December 23, 2008, to “the appropriate committees of Congress” - the Senate Committees on 
Finance; the Budget; Banking, Housing and Urban Affairs; and Appropriations; and the House 
Committees on Appropriations; the Budget; Financial Services; and Ways and Means - then- 
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Secretary of the Treasury Henry M, Paulson, Jr. delivered a written notification of that 
determination pursuant to section 3(9)(B) of EESA, 12 U.S.C. § 5202(9)(B). True and correct 
copies of the Secretary’s determination and letters to Congress are attached as Exhibit A, 

21. On April 29, 2009, the Secretary of the Treasury issued a written 
determination reaffirming that automotive manufacturers are eligible for TARP funding under 
Treasury’s Automotive Industry Financing Program. See Determination of the Secretary of the 
Treasury, Apr. 29, 2009 (attached hereto as Exhibit B), The April 29th determination has the 
effect of providing notice that the postpetition financing to be provided by Treasury to GM 
satisfies the requirements of EESA for use of TARP funds. 

22. There is therefore no legitimate question that Treasury had, and has, ample 
statutory authority to use TARP funds to provide financial assistance to GM - funds which, as 
noted above, have already saved GM from an all but certain and calamitous liquidation, and 
which will facilitate the creation of a new entity that will carry a revitalized, transformed, 
competitive, and viable enterprise into the automotive business of the 2l5t century and beyond. 
See 12 U.S.C. § 5211(c)(4) (authorizing Treasury Secretary to “establish[] vehicles ... to 
purchase, hold, and sell troubled assets and issue obligations”); id §§ 5216(a)-(c) (authorizing 
Treasury Secretary to “exercise any rights received in connection with,” “manage,” and “sell, or 
enter into securities loans, repurchase transactions, or other financial transactions in regard to, 
any troubled asset purchased under this chapter”). 

23. The only argument to the contrary - advanced by the dissident secured 
debtholders in Chrysler’ - questions whether an automotive manufacturer can be a “financial 


Ultimately, Judge Gonzalez concluded that Chrysler’s creditors lacked standing to assert any 
arguments about the authority for the Government’s loans, because they had no injury in fact traceable to 
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institution” within the meaning of EESA. Putting aside the determinations made by two 

Treasury Secretaries that they are (which determinations are entitled to significant judicial 

deference), GM plainly fits within the statutory language because it is an ‘‘institution . . . 

established and regulated under the laws of the United States or any State, territory, or 

possession of the United States , . . and having significant operations in the United States.” 12 

U.S.C. § 5202(5). OM is established under Delaware law, is “regulated” by the United States 

and by numerous states, and has “significant operations in the United States." It is therefore a 

“financial institution” within the meaning of EESA.* 

B. GM, Treasury, and Others Negotiated the Terms of 

the 363 Transaction in Good Faith, and at Arm’s Length 

24. The other principal argument relating to the Government’s role in the 
Chrysler bankruptcy was the baseless insinuation that the Government somehow dominated the 
negotiations of Chrysler’s section 363 transaction to such an extent that the transaction was not 
made in good faith. As in Chrysler, any such suggestion about the negotiation of the 363 
Transaction involving GM lacks merit. 

25. While the Bankruptcy Code does not define the “good faith” that protects 
transactions pursuant to section 363(m), the Second Circuit has explained that the “[g]ood faith 


the source of the funding. See Opinion and Order Regarding Emergency Economic Stabilization Act of 
2008 and Troubled Asset Relief Program, In re Chrysler LLC . No, 09-50002 (AJG) (Bankr. S.D.N.Y. 
May 31, 2009). 

* There is also no colorable argument that the Prepetition Loan and the DIP Loan do not involve 
Treasury’s acquisition of a “troubled asset,” defined to include, in addition to certain instruments 
pertaining to mortgage-backed securities, “any other financial instrument.” 12 U.S.C, § 5202(9). EESA’s 
broad definition plainly reaches the types of debt instruments acquired by Treasury through its provision 
of approximately $19,4 billion of secured financing to OM under the Prepetition Loan and approximately 
$33.3 billion of secured financing under the DIP Loan. 

’ See Opinion Granting Debtors’ Motion Seeking Authority to Sell, Pursuant to 1 1 U.S.C. § 363, 
Substantially All of the Debtors’ Assets, In re Chrysler LLC . No, 09-50002 (AJG) (Bankr. S.D.N.Y. May 
31, 2009) (holding that "the consummation of the Sale Transaction was conducted in good faith and at 
arms’ length and is in the best interest of the Debtors’ estates”). 
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of a purchaser is shown by the integrity of his conduct during the course of the sale proceedings; 
where there is a lack of such integrity, a good faith finding may not be made. A purchaser’s 
good faith is lost by ‘fraud, collusion between the purchaser and other bidders or the trustee, or 
an attempt to take grossly unfair advantage of other bidders.’” In re Gucci . 126 F.3d 380, 390 
(2d Cir. 1 997) (quoting In re Rock Indus. Mach. Corn. . 572 F.2d 1195, 1198 (7th Cir. 1 978)). 

26. As set forth above, the 363 Transaction was the product of intense arm’s 
length negotiations over the course of several months. The Government’s conduct in these 
negotiations epitomizes good faith: the Government has provided and will provide billions of 
dollars in financing that no other lender would provide, on bclow-market terms, in order to avoid 
GM’s liquidation, preserve the Government’s existing investment in GM, and enable an outcome 
that serves both the broad spectrum of economic stakeholders in these Cases and the public at 
large. 

CONCLUSION 

27. The bankruptcy of one of America’s automotive giants is undoubtedly 
historic. But while the commencement of GM’s bankruptcy is an extraordinary event, ultimately 
the course of action outlined by GM is necessary, and the relief GM asks for lies comfortably 
within the experience of this Court. Today, GM has chosen to pursue its path to long-term 
viability through these Cases and the expedited 363 Transaction, a decision the Government fully 
supports. Indeed, Treasury, as senior secured prepetition lender and proposed DIP lender, has 
made clear that its financial support for GM is predicated entirely upon the prompt approval of 
the 363 Transaction - the only alternative to GM’s immediate liquidation and the disastrous 
consequences that would come with it. 
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Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 
WASHINGTON. D C. 

DETERMINATION 


WHEREAS, section 101 of the Emergency Economic Stabilization Act of 2008 (the “Act”) 
authorizes the Secretary of the Treasury (the “Secretary”) to establish the Troubled Asset Relief 
Program (the “TARP”) to purchase, and to make and fund commitments to purchase, troubled 
assets from any financial institution, on such terms and conditions as are determined by the 
Secretary, and in accordance with the Act and the policies and procedures developed and 
published by the Secretary; 

WHEREAS, section 3(5) of the Act defines the term “financial institution” to mean any 
institution, including, but not hmited to, any bank, savings association, credit union security 
broker or dealer, or insurance company, established and regulated under the laws of the United 
States, the District of Columbia, Commonwealth of Puerto Rico, Commonwealth of Northern 
Mariana Islands, and having significant operations in the United States, but excluding any central 
bank of, or institution owned by, a foreign government. 

WHEREAS, section 3(9)(A) of the Act defines the term “troubled assets” to mean residential or 
commercial mortgages and any securities, obligations, or other instruments that are based on or 
related to such mortgages, that in each case was originated or issued on or before March 14, 
2008, the purchase of which the Secretary determines promotes financial market stability; 

WHEREAS, section 3(9) (B) of the Act further defines the term “troubled assets” to mean any 
other financial instrument that the Secretary, after consultation with the Chairman of the Board 
of Governors of the Federal Reserve System (the “Chairman”), determines the purchase of which 
is necessary to promote financial market stability, but only upon transmittal of such 
determination, in writing, to the appropriate committees of Congress; 

WHEREAS, section 3(1) of the Act defines the term “appropriate committees of Congress” to 
mean the Committee on Banking, Housing, and Urban Affairs, the Committee on Finance, the 
Committee on the Budget, and the Committee on Appropriations of the Senate; and the 
Committee on Financial Services, the Committee on Ways and Means, the Committee on the 
Budget, and the Committee on Appropriations of the House of Representatives; 

WHEREAS, certain thrift and other holding companies which are engaged in the manufacturing 
of automotive vehicles and the provision of credit and financing in connection with the 
manufacturing and purchase of such vehicles have applied under the TARP Systemically 
Significant Failing Institutions Program (the “SSFI”) requesting that the Department of the 
Treasury purchase obligations of such companies consistent with the SSFI; 

WHEREAS, such thrift and other holding companies engaged in the manufacturing of 
automotive vehicles and the provision of credit and financing in connection with the 
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manufacturing and purchase of such vehicles are “financial institutions” for purposes of section 
3(5) of the Act as they are “institution[s]” established and regulated under the laws of the United 
States and have significant operations in the United States; and, 

WHEREAS, as Secretary, I have consulted with the Chairman, and we have jointly concluded 
that the TARP’s purchase of the obligations is necessary to promote stability to the financial 
system of the United States. 

NOW, THEREFORE, I HEREBY DETERMINE that the obligations of such financial 
institutions are financial instruments the purchase of which is necessary to promote stability to 
the financial system of the United States, and, as such, are “troubled assets,” as that term is 
defined in section 3(9)(B) of the Act, and eligible to be purchased under the TARP; and 

I HEREBY direct that this determination be transmitted to the appropriate committees of 
Congress. 



December 2008 



Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 


December 23, 2008 


The Honorable Richard Shelby 
Ranking Member 

Committee on Banking, Housing, and Urban Affairs 
United States Senate 
Washington, DC 20510 

Dear Senator Shelby: 

The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 

. 

Henry M. Paulson, Jr. 



Enclosure 



Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 
WASHINGTON. D.C. 


December 23, 2008 


The Honorable Paul Ryan 
Ranking Member 
Committee on the Budget 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Ryan: 

The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 





enry M. Paulson, Jr. 


Enclosure 
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Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 


December 23 , 2008 


The Honorable Charles Rangel 
Chairman 

Committee on Ways and Means 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which axe engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in cormection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 



Enclosure 
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Secretary of the Treasury 



DEPARTMENT OF THE TREASURY 

WASHINGTON. D C. 


December 23, 2008 


The Honorable David Obey 
Chairman 

Committee on Appropriations 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 



Enclosure 
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SECRETARY OF THE TREASURY 


DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 


December 23, 2008 


The Honorable Jim McCrery 
Ranking Member 

The Committee on Ways and Means 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. McCrery: 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program, 


Sincerely, 



Enclosure 
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Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 


December 23, 2008 


The Honorable Jerry Lewis 
Ranking Member 
The Committee on Appropriations 
U.S, House of Representatives 
Washington, DC 205 1 5 

Dear Mr. Lewis: 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and infonning 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 

TlSiry M, Paulson, Jr. 


Enclosure 
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Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 


December 23, 2008 


The Honorable Judd Gregg 
Ranking Member 
The Committee on the Budget 
United States Senate 
Washington, DC 20510 

Dear Senator Gregg: 

The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 



Enclosure 



Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 


December 23, 2008 


The Honorable Charles Grassley 
Ranking Member 
Committee on Finance 
United States Senate 
Washington, DC 20510 

Dear Senator Grassley: 

The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP), Under Section 3(9XB) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 


HOTy M. 


enry M. Paulson, Jr. 


Enclosure 
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Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 

WASHINGTON. D.C. 


December 23, 2008 


The Honorable Barney Frank 
Chairman 

Committee on Financial Services 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 



Enclosure 
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Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 


December 23, 2008 


The Honorable Kent Conrad 
Chairman 

Committee on the Budget 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in cormection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 



Enclosure 



Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 


December 23, 2008 


The Honorable Christopher Dodd 
Chairman 

Committee on Banking, Housing, and Urban Affairs 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturmg and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 

Menry M. Paulson, Jr. 


Enclosure 



Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 

WASHINGTON. D.C. 


December 23, 2008 


The Honorable Thad Cochran 
Ranldng Member 
Committee on Appropriations 
United States Senate 
Washington, DC 20510 

Dear Senator Cochran: 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in cormection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely. 



Hemy M. Paulson, Jr. 


Enclosure 



Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 

WASHINGTON, D,C. 


December 23, 2008 


The Honorable Robert Byrd 
Chairman 

Committee on Appropriations 
United States Senate 
Washington, DC 20510 

Dear Mr, Chairman: 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chaiiman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and infoiming 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 



Henry M. Paulson, Jr. 


Enclosure 



SECRETARY OF THE TREASURY 


DEPARTMENT OF THE TREASURY 
WASHINGTON, O.C. 


December 23, 2008 


The Honorable Max Baucus 
Chairman 

Committee on Finance 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman; 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obhgations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 


^i^nryh 


^enry M. Paulson, Jr. 


Enclosure 



635 


Secretary of the Treasury 



DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C, 


December 23, 2008 


The Honorable Spencer Bachus 
Ranking Member 
Committee on Financial Services 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Bachus: 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3(9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in connection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 



Enclosure 
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Secretary of the Treasury 


DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 


December 23, 2008 


The Honorable John Spratt 
Chairman 

Committee on the Budget 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 


The Emergency Economic Stabilization Act of 2008 authorizes the Treasury Department to 
purchase troubled assets from any financial institution as part of the Troubled Assets Relief 
Program (TARP). Under Section 3{9)(B) of the Act, the Secretary of the Treasury may 
designate as a troubled asset any financial instrument that he determines, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, the purchase of which is 
necessary to promote financial market stability. 

After consulting with the Chairman of the Board of Governors of the Federal Reserve System, I 
have determined that the purchase of obligations of certain thrift and other holding companies 
which are engaged in the manufacturing of automotive vehicles and the provision of credit and 
financing in coimection with the manufacturing and purchase of such vehicles is necessary to 
promote financial market stability. 

In accordance with Section 3(9)(B) of the Act, I am enclosing my determination and informing 
you that this purchase will be made under the TARP Systemically Significant Failing Institution 
Program. 


Sincerely, 





enry M. Paulson, Jr. 


Enclosure 
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SECRETARY OF THE TREASURY 



DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 


DETERMINATION 

WHEREAS, section 101 of the Emergency Economic Stabilization Act of 2008 (the “Act") 
authorizes the Secretary of the Treasury (the “Secretary”) to establish the Troubled Assets Relief 
Program (the “TARP”) to purchase, and to make and fund commitments to purchase, troubled 
assets from any financial institution, on such terms and conditions as are determined by the 
Secretary, and in accordance with the Act and the policies and procedures developed and 
published by the Secretary; 

WHEREAS, section 3(5) of the Act defines the term “financial institution” to mean any 
institution, including, but not limited to, any bank, savings association, credit union security 
broker or dealer, or insurance company, established and regulated under the laws of the United 
States or any State, territory, or possession of the United States, the District of Columbia, 
Commonwealth of Puerto Rico, Commonwealth of Northern Mariana Islands, Guam, American 
Samoa, or the United States Virgin Islands, and having significant operations in the United 
States, but excluding any central bank of, or institution owned by, a foreign government; 

WHEREAS, section 3(9)(A) of the Act defines the term “troubled assets” to mean residential or 
commercial mortgages and any securities, obligations, or other instruments that are based on or 
related to such mortgages, that in each case was originated or issued on or before March 14, 
2008, the purchase of which the Secretary determines promotes financial market stability; 

WHEREAS, section 3(9)(B) of the Act further defines the term “troubled assets” to mean any 
other financial instrument that the Secretary, after consultation with the Chairman of the Board 
of Governors of the Federal Reserve System (the “Chairman”), determines the purchase of which 
is necessary to promote financial market stability, but only upon transmittal of such 
determination, in writing, to the appropriate committees of Congress; 

WHEREAS, section 3(1) of the Act defines the term “appropriate committees of Congress” to 
mean the Committee on Banking, Housing, and Urban Affairs, the Committee on Finance, the 
Committee on the Budget, and the Committee on Appropriations of the Senate; and the 
Committee on Financial Services, the Committee on Ways and Means, the Committee on the 
Budget, and the Committee on Appropriations of the House of Representatives; 

WHEREAS, the TARP has established the Automotive Industry Financing Program (“AIFP”) to 
purchase and fund commitments to purchase troubled assets from holding companies and other 
companies engaged in the manufacturing of automotive vehicles in order to prevent a significant 
disraption of the American automotive industry, a risk to financial market stability and a negative 
effect on the real economy of the United States; 
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WHEREAS, certain companies engaged in the manufacturing of automotive vehicles have 
applied under the TARP AIFP requesting that the Department of the Treasury purchase debt 
obligations or equity of such holding companies and other companies consistent with the AIFP; 

WHEREAS, such holding companies and other companies are “financial institutions” for 
purposes of section 3(5) of the Act as they are “institutions” established and regulated under the 
laws of the United States and have significant operations in the United States; and 

WHEREAS, as Secretary, I have consulted with the Chairman, and we have jointly concluded 
that the TARP’s purchase of the debt obligations or equity is necessary to promote financial 
market stability. 

NOW, THEREFORE, 1 HEREBY DETERMINE that the debt obligations or equity of such 
institutions are financial instruments the purchase of which is necessary to promote financial 
market stability, and, as such, are “troubled assets,” as that term is defined in section 3(9)(B) of 
the Act, and eligible to be purchased under the TARP; and 

I HEREBY direct that this determination be transmitted to the appropriate committees of 
Congress. 



April 2i ■ 2009 
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ADDITIONAL MATERIAL SUPPLIED FOR THE RECORD 


Evaluating the TARP 
Written Testimony for the 

Committee on Banking. HoiLsing. ;md Urban Affairs 
United States Senate 

■lohn B. Taylor' 

Stanford University 

March 17. 2011 

Chairman Johnson and otlier members of the Committee. I tliank you for tlie opportunity 
to provide written testimony for the be.inng on the evaluation of the elVectiveness of the 
Troubled Asset Relief Program in stabilizing the finaneial system and the llS. economy. 

You reque.sted that 1 consider empirical evidence regarding the rollout and the implementation of 
T.ARP. I begui with a summary of tliat evidence. 


Rollout and Implementation 

My empirical research on the rollout and implementation of T.ARP ^oes back to its very 
early days. Conducted in real time, tlie research results were first presented’ in November 2008. 
prior to the first hearings or repon.s of the Congressional Oversiglit Panel or the Special Inspector 
General for tlie T.ARP .As part of lui ongoing research project I had been following several 
measures of stress in the financial markets. I became concerned when these measures started 
show ing that the rollout of the f.ARP was actually worsening the crisis. So I began to study the 
issue further. 

ITie chart below summarizes some of the evidence. It is reproduced from my November 
2008 study and shows the Libor OIS spread during the period w hen T.ARP was being rolled out. 
Tlie l.ibor-OIS spread is a well-known measure of stre.ss in tlie financial markets It is the 
dilTerence between the interest rate on longer tenn interbank loans (Libor) and an expectation of 
what the oveniight interest rate (federal funds rate) would be over the maturity of the loan (OIS). 
Higher values of the spread indicate greater stress in the markets. 


' Mary and Robert Raymond Professor of Economics at Stanford University and George P. 

Shultz .Senior Fellow in Economies at Stanford University's Hoover Institution. 

^ John B. Taylor "Ibe Financial Crisis and the Policy Responses: /Vn Empirical .Viialysis of Wliai 
Went Wrong." .4 Festschrift in Honour of David Dodge's Conlnhuiions lo Canadian Public 
Policy. Bank of Canada. November 2008. pp. 1-18 
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Percent Monday 10/13 



The chart highlights several key events in September and October 2008: the bankruptcy 
of Lehman brothers, the announcement of TARP, the first congressional testimony about the 
T.ARP at this Committee, and a major change in the design of program as it was implemented. 
Note that the spread started rising sharply in late September and kept rising until mid-October 
when it started to move down. The sharply worsening conditions in the markets are thus quite 
evident in the chart. Never before had I seen this spread rise so sharply. The question I addressed 
then— and am again addressing now— was what caused the worsening conditions. 

Many rightly argue that when evaluating policy decisions it is important to try to place 
oneself close to the time of the events. So let me quote from my Novemba 2008 paper; 

“It is evident that the spread moved a bit on 15 September, which is the Monday after the 
weekend decision not to intervene in Lehman Brothers. It then bounced back down a little bit on 
16 Septanba, around the time of the AIG (American International Group) intervention. While 
the spread did rise dining the week following the Lehman Brothers decision, it was not far out of 
line with the events of the previous year.” 

“On Friday of that week, the Treasury' annoimced that it was going to propose a large resaie 
package, though the size and details hadn't yet been determined. Over the weekend, the package 
was put together and on Tuesday, 23 September, Federal Reserve Board Chainnan Ben 
Bemanke and Treasury Secretary Henry Paulson testified at the Senate Banking Committee 
about the T.ARP, saying that it would be $700 bilUon in size. They provided a 2‘/2-page draft of 
legislation with no mention of oversight and few restrictions on the use. They were questioned 
intensely in this testimony and the reaction was quite negative. Judging by the large volume of 
critical mail received by many members of the United States Congress.... it was following this 
testimony that one really begins to see the crisis deepening, as measured by the relentless upward 
movement in the LIBOR-OIS spread for the next three weeks. The situation steadily 
deteriorated, and the spread went through the roof to 3.5 per cent” 


2 
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“...it is plnitsible that events around 23 September actually (lro\’e ilie market, including tlie 
realization by the public that the intervention plan had not been lully thought through .and tliat 
conditions were much worse than many had been led to believe. At a minimum, a great deal of 
uncertainty about what the government would do to aid financial iastitutions. and under what 
circumstances, was revealed and thereby added to business and investment decisions at that time. 
Such uncertainty would have driven up risk spreads in the interbank market and elsewhere. Some 
evidence of the uncertainty is found in a survey taken later (5 November) by the Securities 
Industry and Financial Markets .Association (SIFM.A); it .showed that 94 per cent of securities 
firms and banks found that the T.ARP tacked clarit)' about its operations.” 

“'file problem of uncertainty about the procedures or criteria for govenimenl intervention to 
prevent financial iastitutions from failing had existed since tlie time of the Bear Steams 
intervention in March. The implication of tliat decision for tutiire interventions was not made 
clear by policy-makeni. Tliis lack of predictability about Treasury-Fed intervention poliev’ and 
recognibon of the harai it could do to markets likely increased in autumn 2008 when die 
underlying uncertainty was revealed for all to see.” 

Further examination of tlie empirical evidence confinns the view e.xpressed at tliat time. 
Note that the Libor-OIS spread ended its upward climb at tlie same lime that a major source of 
uncertainly about the T.ARP was removed. Recall that the original idea of T.ARP. upon which 
the T.ARP was sold, was to relieve certain financial institutions of their troubled assets by buying 
the assets from the institutions. Few understood how tliis idea would work -how the price 
would be detemiined for example— which added to the uncertainlv . Tliis original idea was 
changed after tlie T.ARP was enacted and the government announced that it would simply inject 
capital into the banks. When the uncertainly was removed, conditions began to improve. 

.Anotlier aspect of the T.ARP rollout tliat is consistent witli tlie view that it helped to 
worsen financial conditions is tliat government officials told lawmakers in closed hearing^, 
which soon leaked out to an .iKirmed public, tliat .America would experience another great 
depression if the T.ARP legislation were not pa.ssed, and perliaps even if it were passed. Clearly 
tliis helped cause panic in the financial markets. You can see tliis in the ei|uity markets in the 
llnited States and abroad. .As shown in the chart below, covering the Seplember-October 2008 
period, die S&P 500 closed at 1252 on Friday, September 1 2, 2008. before the Lehman 
bankruptcy. It fell on Monday after tlie news of the bankruptcy but recovered during the week 
closing on the following Friday, September 19 at 1255. above tlie level before the bankruptcy. It 
was not until tlie following week and the rollout of tlie T.ARP tliat the market began to fall 
sharply. .And it continued to fall until Friday October 10, when the S&P 500 hit 899. Tin’s was 
tlie last trading day before the government clarified how the T.ARP would be used. 
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Here are the eorresiKrnding data forciiuily markets in Bnlain, Germany. France, Brazil, and 
Japan The liming of the moves tells the same story . 



S&P 

FTSn DA.\ 

CAC 

nJOVFlSPA 

•NTKKKl 

.Sept 12 

1252 

5417 6235 

4332 

52393 

12215 

Sept 1 5 

1192 

5204 6064 

4169 

48419 

11609 

Sept 19 

1255 

5311 6134 

4324 

53055 

11921 

Oct 10 

899 

3821 4544 

3176 

40829 

8276 


Other views 

There have been other assessments of the eflectiveness of the TARP In a book 
published last year, former FDIC chairaian William Isaac concluded' that ‘‘any objective 
analysis would conclude that the TARP legislation did noUiing to stabilize the financial system 
that could not have been done svitliout it. Moreover, llie negative aspects of the T.VRP legislation 
far ouhveiglied any possible benefit." In recent testimony before tlie Congressional Ox'ersighl 
Panel, economist Joseph SligUtz' said that "T.VRP has not only been a dismal failure... but the 
way the program was managed has, 1 beliex'e, conlribiiled to the economy's problems." 

Not es'eryone of course has such negative assessments. In its last report' the 
Congressional Oversight Panel said, "It is now clear tliat, altliough .America has endured a 


’ WTIIimn G. Isaac Senseless Panic: How H'oshingion Failed America, Wilev. New Jersey, 2011). 
p. 175. 

* .loseph Stiglitz. "Testimony on Impact of the f.ARI’ on Financial Stability." Congressional 
Oversight Panel Hearing March 4, 201 1 

^ Final Repori of the Congressional Oversight Panel. Congressional Oversight Panel, 
Washington DC March 16. 201 1 
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wrencijing recession, it has not experienced a second Great Depression. Tire T.VRP does not 
desert'c ftill credit for this outcome, hut it provided critical support to markets at a moment of 
profound imcertainty.” In testimony before the Congressional Oversiglit Panel, acting Assistant 
Secretary of Treasury Timotliy .\Ia.ssad goes further arguing that the T.ARP prevented an even 
more severe crisis.* citing as empirical evidence a paper’ by .Alan Blinder and Mark Zandi. 
However, Blinder and Zandi explain in their paper that they did not do a separate evaluation of 
the ’I'ARP, staling that “We mtike no attempt to decompose tlie financiiil-policy effects into 
portions attributable to T.ARP, to the Fed's quantitative easing policies, etc.” Empirical evidence 
show ing the elfectiveness of T.ARP is lacking. 

It should also he noted that many of those economists who view the T.ARP as having a 
beneficial elTect argue that there were much better alternatives that could have avoided tlie 
financial panic and would have been far less costly witli fewer long-term side effects. For 
example. Luigi Zingales* notes that “it is both false and misleading to say that there were no 
other alternatives. False because there were feasible, and in fact superior, alternatives. 

.Misleading because it made T.ARP appear inevitable, forcing people not to question its costs." 

In my view the T.AI'IP was not effective in stabilizing the financial system, especially if 
one lakes into accoimt the panic caased by its chaotic rollout and the fact that otlier actions could 
have been taken. Indeed otlier actions were taken, including tlie Fed's sup|>ort for tlie 
commercial pa|)er market and money market mutual funds, and I believe these were effective in 
mitigating the panic, which evidence shows was in part caased by the T.ARP 


Legacy Costs 

•Although disagreement remains about whether T.ARP was destabilizing or slabilizing in 
the short run. there is very' little disagreement about the longer-run legacy costs which are 
substantial, long-lasting, and already being felt. Consider tlie views from recent reports by 
oversight bodies and independent observers. 

In January the Special Investigator General of the T.ARP listed these costs:* 

• “damage to Government credibility that has plagued the program,” 

• "failure of programs designed to help Main Street rather than Wall Street.” 

• “moral hazard and potentially disastroas consequences associated with the continued 
existence of financial institutioas tliat are 'too big to fail”' 


‘ Massad. Timothy O. '‘Written Testimony before the Congressional Oversiglit Panel.” March 4. 
2011 

’ .Alan Blinder and Mark Zandi “Policy Responses and the Great Recession," Jul> 2010 
* Luigi Ziiigales. "Overall Impact of'f.ARP on Financial Stability,” Congre.ssional Oversiglit 
Panel. .March 4. 20 11 

^ Qiuirterlr Report. Office of the Special Inspector General for the Troubled .Asset Relief 
Program. January 26, 2011 
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At the last hearing of the Congressional Oversiglit Panel earlier this niontli. economists 
Joseph Sligliiz. Allan Meltzer, Simon Johnson, and Luigi Zingales, who rarely all agree with 
each Ollier, were unanimous in their view that the precedent set by T^VRP has created an 
incentive for financial institutions and llieir creditors to take high risks due to tlie ex^pectalion ol 
being bailed out, unfairly favoring large financial institutions and leaving the financial system 
more vulnerable than ever to financial crisis. Here tliey echoed the tliird point of Special 
Inspector General for the TARP. They also agreed that the Dodd-Frank legislation has not solved 
the too big to fail problem. 

.And just yesterday the Congressional Oversight Panel released its final report listing 
tliese additional elfects of TARP: 

• ‘■continuing distortions in tlie market'’ 

• ■ public anger toward policyinakere." 

• “a lack of Hill transparency and accountability. " 

To these I would add that tlie TARP established an iml'ortunate precedent of heavy 
goveniment intervention in tlie operations of private businesses along with the use of a great deal 
of power. For example, the goveniment forced some financial institutions to take T.ARP capital 
injections, even if tliey did not want them, by threatening costly actions from their regulators, 
and then placed additional controls on such instilidions because they had the unwanted capital. 

In addition, tlie govemnienl used tlie T.ARP for purposes other than originally slated in 
Congressional hearings, including the bailing out of automobile companies. 

Most of these legacy costs will be a drag on the ll.S. Ilnancial system and economy for 
years to come unless the precedents are reversed, perhaps through legislation. Some argue that 
the costs of T.ARP are small because estimates show that the government will lose less money 
than budget e.xperts originally thoiigliL But government programs can cause much hann to the 
economy and to people even if they raise revenue. For e.xample. inflation is enoniiously cosily to 
society even though it is a source of revenue to the government. 


Conclusion 

In sum. in my view there is no convincing evidence to support tlie view that the T.ARP 
had a stabilizing effect on tlie financial markets or tlie U.S. economy. On the contrary there is 
evidence tliat the chaotic rollout of the T.ARP exacerbated the crisis. Even if one can find some 
stabilizing effects, it is clear that other actions could have been taken that did not have tliesc 
rollout costs. Finally, there is a eonsiderable consensus among economists that tlie legacy costs 
of TARP are large, especially the perpetuation and amplification of the de.stubilizing “too big to 
fail” problem in our financial system caused by tlie e.xpeelalions of more bailouts in tlie future. 
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How the Great Recession Was Brought to an End 

8YALAN S. BLINDER AND MARKZANDL 

T he U.S. government's response to the financial crisis and ensuing Great Recession included some 
of the most aggressive fiscal and monetary policies in history. The response was multifaceted and 
bipartisan, involving the Federal Reserve, Congress, and two administrations. Yet almost every one 
of these policy initiatives remain controversial to this day, with critics calling them misguided, ineffective 
or both. The debate over these policies is cmcial because, with the economy still weak, more government 
support may be needed, as seen recently in both the extension of unemployment benefits and the Fed's 
consideration of further easing. 

In this paper, we use the Moody's Analytics model of the U.S. economy— adjusted to accommodate some 
recent financial-market policies— to simulate the macroeconomic effects of the government's total policy 
response. We find that its effects on real GDP, jobs, and inflation are huge, and probably averted what could 
have been called Great Depression 2.0. For example, we estimate that, without the government's response, 
GDP in 2010 would be about 11.5% lower, payroll employment would be less by some 8Vi million jobs, and 
the nation would now be experiencing deflation. 

When we divide these effects into two components— one attributable to the fiscal stimulus and the other at- 
tributable to financial-market policies such as the TARP, the bank stress tests and the Fed's quantitative eas- 
ing— we estimate that the latter was substantially more powerful than the former. Nonetheless, the effects 
of the fiscal stimulus alone appear very substantial, raising 2010 real GDP by about 3.4%, holding the unem- 
ployment rate about Vh percentage points lower, and adding almost 2.7 million jobs to U.S. payrolls. These 
estimates of the fiscal impact are broadly consistent with those made by the CBO and the Obama administra- 
tion.' To our knowledge, however, our comprehensive estimates of the effects of the financial-market policies 
are the first of their kind.' We welcome other efforts to estimate these effects. 


HOW THE OREAT RECESSION WASBROOCHT TO AN END 
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HOWTHE GREAT RECESSION WAS BROUGHTTOAN END 


Tl>fr econoET^ Ku made enormous 
progress since the dark days of early 2009 
iigMeen months agA the global financial 
system was on the brink of collapse and the 
U.S was suffering its worst eccnomic down' 
turn since the Real CDP was falling 
at about a 6% annual rate, and monthly }ob 
tosses averaged close to 750.000 Today, 
the finanoal system is operating much more 
normally, real COP is advancing at a nearly 
3% pace, and job growth has resumed albeit 
at an insufficient pace 
from the perspective of early 2009, tMs 
rapid snap back was a surprise Maybe the 
countryand (he worldwere just lucky But we 
take another The Great Recesston gave 
way to recovery as quickly as it did largely 
because of the unprecedented re^)onses 1^ 
monetary and fiscal poUcymakers. 

A stunning rat>ge of initiaUves was un- 
dertaken by the Federal Reserve, the Bush 
and Obama administrations, andCongress 
{see Table t). White die effectiveness of any 
individual element certainly can be debated, 
there ts little doubt that In total the poU^ 
response was highly effective IF pohcymak' 
ers had not reacted as aggressively or as 
quickly as they did, the financial system 
might still be unsettled, the economy might 
sttU be shrinkirtg, and the costs to U,S tax- 
payers would have been vastly greater 
Broadly speakmg, the government set 
out to accomplish two goals- to stabilize 
the Sickly financial system and to mitigate 
the buigeonir^ recession, ultimately re 
starting economic growth The Brst task 
was made necessary by the financial alsis, 
which struck In the summer of 2007 at>d 
spiraled into a financial panic in the fall of 
2006 After the Lehman Brothers bank- 
ruptcy, bqurdl^ evaporated, credit spreads 
ballooned, stock prices (ell sharply, and a 
string of major financial ir^titutions failed 
The second task was made necessary by the 
devastating effKts of the financial crisis on 
the real economy, which began to contract 
at an alarming rate after Lehman 
The Federal Reserve took a numberof ex- 
traordinary steps to quell the financial panic 
In late 2007 It estabUshed the first of what 
would eventually become an alphabet soup of 
new credit facilities deigned ti) provide Uquld- 


1 ^ to financial Institutions and markets * The 
Fed aggre^ly lowered interest rates during 
200B, adoptif^ a tero-lnterest-rate polk^ by 
year's end. It engaged in massive quantitative 
easing in 2009 and early 2Q10, purchasing 
Treasury bonds and Fannie Mae and Freddie 
Mac mortgage-backed secunties (MBS) to 
bringdown lortg-Cerm irsterest rates 
The FOfC also worked to stem the finan- 
cial turmoil by increasing deposit insurance 
limits andguaranteelng bank debt Confess 
established the Troubled Asset Relief Pro- 
gram (TARP) In October 2008, part of which 
was used by theTreasuty to inject much- 
needed capital into tiw nation's banks Tl« 
Treasury and Fedemi Reserve ordered the 19 
largest bank holdl ng compan les ti) conduct 
conyrehensive stress tests in the spring of 
2009, to determine If they had sufficient 
capital to withstand Further adverse cimim- 
stances-and to raise more capital If neces- 
sary. OrKe the results were made public. Che 
stress tests and subsequent capital raising 
restored confidence in the banking system. 

The effort to end the recession and 
jump-start the recovery was built around a 
series of fiscal stimulus measures Tax rebate 
checks were mailed to lower- and middte- 
Income households in the spnng of 200S. 
the American Restoration and Recovery Act 
(ARRA) was passed In early 2009; and sev- 
eral smaller stimulus measures became law 
in late 2009 and early 2010.' In all dose to 
$1 Irflllon. roughly 7 percent of CDP. will be 
spent on fiscal stimulus. The stimulus has 
done what it was supposed to do; end the 
Great Recession and spur recovery We do 
not believe it acolncrdence that the turn- 
around from rKession to recovery occurred 
last summer, Just as the ARRA was providing 
Its maximum economic benefit 
Stemmirig the slide also Involved rescuing 
the nation's housing and auto industries The 
housirtg bubble and bust were the proximate 
causes of the financial crisis, settir^g off a vi- 
cious cycle of foUIr^ house prices and su rglng 
foreclosuies Policymakers appear to have 
broken this cyde with an array of efforc, In- 
cludii^ the Feds actions to bring down mort- 
gage rates, an increase mconforming loan 
limits, a dramatic expansion of FKA tending, a 
series of tax credits for homebuyer^ and the 


use qf TARP funds to mitigate foreclosures 
While the housing market remains troubled, 
itsstoepest declines are in the past 
The near collapse of the domestic auto 
industry in late 2006 threatened to 
exacerbate the recession CMandChr^ler 
eventually went throu^ bankruptcies, but 
TARP funds were used to make the process 
relatively orderly CM is already on its way 
to being a publicly traded company agair\ 
Without financial help from the federal 
government, all three domestic vehicle pro- 
ducers and many of their su pplien might 
have had toliquidate many operations, with 
devastating effects on the broader economy 
and especially on the Midwest 
Although the economic pam was severe 
and the budgetary costs were great, this 
sounds like a success story ' Yet nearly all 
aspects of the government's response have 
beensubjected to Intense cntiasm. The Fed- 
eral Reserve has been accused of overstepping 
rts mandate by coryjucting fiscal as well as 
monetary policy. Critics have attacked efforts 
to stem the decline In house prices as Inap- 
propriate: claimed that foreclosure mitigation 
efforts were ineffective-, and argued that the 
auto b»lout was both unnecessary and unfair 
Particularly heavy criticism has been aimed at 
the TARP and the Recovery Act, both of which 
have become deeply ur\popular 

TheT roubled Asset Relief Program was 
controversial from its inception Both the 
program's 5700 billion headline pnce tag and 
its goal of "balling out" financial institutions— 
including some of the same Institutions that 
triggered the paruc In the first place— were 
hard for cltiteiv and legislators to swallow. To 
this d«^, many bebeve the TARP was a costly 
failure. In fact. TARP has been a substantial 
success, helping to restore stability to the 
financial system and toend the freefaU In 
housing and auto markets. Its ultimate cost to 
taxp^ers will be a small fraction of the head- 
line $700 billion figure: A number below $100 
blidon seems more likely to us, with the bank 
bdAout component probably tumlr^ a profit 
Criticism of the ARRA has also been stri- 
dent. focusing on the high price tag, the slow 
speed of delivery, and the fact that the un- 
employment rate rose much higher than the 
A^inistrationpredicted in January 2009 


• •MU' l»V Itta^lNb 
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TABIEI 





Federal Government Response to the Financial Crisis 




$bil 

Originally Committed 

Currently Provided 

Ultimate Cost 

Total 


11,937 

3,513 

1,590 

Fedefal Reserve 

Term auction credit 


900 

0 

0 

Other loans 


Unlimited 

68 

3 

Prirrtaty credit 


Unlimited 

0 

0 

Secondary credit 


Unlimited 

0 

0 

Seasonal credit 


Unlimrled 

0 

0 

Prirr»ty Dealer Credit Facility (expired 2/1/2010) 


Unlimrted 

0 

0 

Asset-Backed Commercial Paper Money Market Mutual Fund 


Unlimited 

0 

0 

AKi 


26 

25 

2 

AtC(forSPVs) 


9 

0 

0 

AIG(forAUCO.AIA} 


26 

0 

1 

Rescue of Bear Steams (Maiden Lane)** 


n 

28 

4 

AKj-RMBS purchase program (Maiden lane tl)** 


21 

16 

1 

AlC-CDO pivchase program (Maiden lane III)** 


30 

23 

4 

Term Securities lending Facility (expired 2/1/2010) 


200 

0 

0 

Commercial Paper Funding Facility** (expired 2/1/2010) 


1,800 

0 

0 

TAIF 


1,000 

43 

0 

Money Market Investor Fundiitg Facility (expired 10/30/2009) 


SAO 

0 

0 

CuirefKy swap lines (expired 2/1/2010) 


Unlimrled 

0 

0 

Purchase of CSE debt and MBS (expired 3/31/2010) 


1,425 

1295 

0 

Cuaiantcc of Citigroup assets (ter minated 12/23/2009) 


286 

0 

0 

Guarantee of Bank of America assets (terminated) 


108 

0 

0 

Purchase of kmg-term Treasuries 


300 

300 

0 

Treasury 

Fed suppleiT>entaiy linarKing account 


S60 

200 

0 

Fannie Mae and Freddie Mac 


Unlimited 

145 

305 

FWC 

GuaranteeolUS banks' debt* 


1,400 

305 

4 

Guarantee of Citigroup debt 


10 


0 

Guarantee of Bankof America debt 


3 


0 

Transaction deposit accounts 


500 

0 

0 

PidilK-Private Inveslmeni Fund Guarantee 


1,000 

0 

0 

Bank Resolutbns 


Unlimited 

23 

71 

Federal Housing Admirvstration 

RefinatHing of mortgages, Hope for Homeowners 


100 

0 

0 

Expanded Mortgage lending 


Unlimrled 

150 

26 

Cemgress 

TARP (see detad in Table 9) 


GOO 

277 

101 

Econorrve Stimulus Act of 2008 


170 

170 

170 

American Recovery and Reinvestment Act of 2009*** 


784 

391 

784 

Cash for Clunkers 


3 

3 

3 

Additional EmergerKy Ul benefits 


90 

39 

90 

Other Stimulus 


21 

12 

21 


NOTES: *lnc<u<)es foreign denominated debt; **Nel portfolio hotdmgs; *** ExcludesAMT patch 
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WN(e we wou Id not defend every aspect 
of the stimulus, we believe this critidsni is 
largely misplaced, for these reasorv: 

The unusually laige size of the fiscal 
stimulus (equal to about 7% of COP) is con- 
sistent with ^ extraordir\arfly severe down- 
turn and the limited ability to use monetary 
policy once interest rates neared zero 

Regarding speed, almost $500 billion 
has been spent to date (see Table 2). What 
matter for economic growth is the pace of 
stimulus spending which surged from noth- 
ir\g at the start of 2009 to over $100 billion 
(over $400 billion at an annual rate) in the 
second quarter. That is a big change in a 
short period, and it is one major reason why 
the Great Recession ended and recovery be- 
gan last summer/ 

Critics who argue that the ARRA failed 
because it did not keep unemployment below 
8% ignore the fkts that (a) unemployment 
was already above 8% when the ARRA was 
passed and (b) most private forecasters (in- 
cludifig Moody's Ana^tks) mh^udged how se- 
rious the dcwntum would be. If ar^thing this 
forecastir^ error si^ggests the stimulus pack- 
age should have been even larger than it was. 

This study attempts to quantify the contri- 
butions of theTARP, the stimulus, and other 
government initiatives to ending the financial 
panic and the Great Recession. In sum, we find 
they were highly effective. Without such a de- 
termined and aggressive re^iorvse by policy- 
makers, the economy would likely have ^len 
into a much deeper slump. 

Quantifying tha aconomk impact 

To quantify the economic impacts of 
the fiscal stimulus and the financial-market 
policies such as the TARP and the Fed's quan- 
titative easing, we simulated the Moody's 
Anafytks' model of the U.S. economy under 
four scenarios; 

1. a baseline that includes all the policies 
actually pursued 

2. a counter^tual scenario with die fis- 
cal stimulus but without the financial 
policies 

8. a counterfktual with the financial 
policies but without fiscal stimulus 

4. a scenario that excludes all the policy 
responses.* 


The differences between Scenario 1 and 
Scenario 4 provide the answers we seek 
about the Impacts of the panoply of anti- 
recession policies. Scenarios 2 and 3 enable 
us to decon^ose the overall Impact into 
the components stemming from the fiscal 
stimulus and financial initiatives. All simula- 
tions begin in the first quarter of 2008 with 
the start of the Great Recession, and end in 
the fourth quarter of 2012. 

Estimating the economic impact of the 
polkies is not an accounting exercise, but an 
econonvetric one. It is not feasible to identify 
and count each job created or saved 1^ these 
polkies. Rather, outcomes for employment 
and other activity must be estimated using 
a statistical representation of the economy 
based on historical relationships, such as the 
Moocfy's Anafytks model. This model is regu- 
larly used for forecasting, scenario anafysts, 
and quantifying the impacts of a wide range 
of policies on the economy. The Congres- 
sional Budget Office and the Obama Admin- 
istration have derived tiieir impact estimates 
for policies such as the fiscal stimuhis usir^ a 
similar approach. 

The modeling techniques fix simulat- 
ing the fisc^ polkies were straightforward, 
and have been used by countless modelers 
over the years. While the scale of the fiscal 
stimulus was massive, most of the instru- 
ments themselves (tax cuts, spending) were 
conventional, so not much innovation was 
required on our part. A few details are pro- 
vided in Appendix B. 

But modeling the vast array of financial 
polkies, most of which were unprecedented 
and urKonventional, required some creativtfy, 
and forced us to make some major simplify- 
ing assurr^tions. Our bask approach was to 
treat the financial polkies as ways to reduce 
credit spreads, partkularfy the three credit 
spreads that play key roles In the Moocfy's 
Analytks model; The so-called TED spread 
between three-month Libor and three-month 
Treasury bills; the spread between fixed mort- 
g^e rates and 10-year Treasu^ bonds; and 
the 'junk bond” (below investnvent grade) 
spread over Treasu ry bonds. All three of these 
spreads rose alarmingly during the crisis, but 
came tumblir\g down once the financial med- 
icine was allied The key question fix us was 


how much of the decline in credit spreads to 
attribute to the polkies, and here we tried 
several different assumptions.* All of this is 
<fiscussed in Appen<fix 8. 

Tha results 

Under the baseline scenario, which in- 
cludes all the financial and fiscal policies, and 
is the most likely outlook fix the econonry. 
the recovery that began ayearago is expect- 
ed to remain intact. The economy struggles 
during the second half of this year, as the 
sources of growth that powered the first 
year of recovery-nnclurfing the stimulus and 
a powerful inventory swing— begin to fode 
Fallout from the European debt crisis also 
weighs on the U.S. econon^. But by this time 
next year, the economy gains traction as 
businesses respond to better profitability and 
stronger balance sheets by investing and Mr- 
ir^ more. In the baseline scenario, real GDP. 
which declined 2.4% in 2009, expands 2.9% 
In 2010 and 3.6% in 2011, with monthly job 
growth averaging near 100,000 in 2010 and 
above 200,000 In 2011. Unemployment is 
stilt close to 10% at the end of 2010, but 
closef to 9% by the end of 2011. The federal 
budget deficit is $1.4 trillion In the current 
2010 fiscalyear, equal to approKimately 10% 
of GDP. It Mis only slowly, to $1.15 trillkxi in 
FY 2011 and to $900 billion in FY 20U 

In the scenario that excludes all the 
extraordinary polkies, the downturn con- 
tinues into 2011. Real GDP falls a stunnir^ 
7.4% in 2009 and another 3.7% in 2010 
(see Table 3). The peak- to- trough decline in 
GDP is therefore close to 12%, compared to 
an actual decline of about 4%. By the time 
empl^ment hits bottom, some 16.6 million 
jobs are lost in this scenario— about twice as 
mar^ as actually were lost. The unemploy- 
ment rate peaks at 16.5%, and althou^ 
not determined in this an^ysis. It would not 
be surprising if the underemployment rate 
approached one-fourth of the labor force. 

The federal budget deficit surges to over $2 
trillion in fiscal year 2010, $2.6 trillion in fis- 
cal year 2011, and $225 trillion in FY 2012. 
Remember, this is with no policy response. 
With outright deflation in prices and wages 
in 2009-2011, tNs dark scenario constitutes 
a 1930s-like depression. 
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TARE 2 

American Recovery and Reinvestment Act Spendout 

$ Ml, lils(or1i9l dala Ihrgu)^ |tfv PflIO 
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ProvMeil 


Feb 


Apr 

May 

2009 

Jun M 

Aug 

Sep 

Oct 

Nov 
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09Q1 

09Q2; 

09Q3 

09Q4 

10Q1 

10Q2 
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0.0 
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9.7 
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no 
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65 
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67 
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19 
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00 
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00 
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00 

00 
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UO 

73 
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83 

9-1 

a6 

93 
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97 

23 

1 
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1 
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TABLES rn Nn Policy Bgs^ionse Q (with «tual pobty responsf) 

Simulation of No Policy Response 
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TABLE 4 

Baseline vs. No Policy Response Scenario 
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The defences between the beeline 
scenat>o and the scenano wtth no poliQi re- 
sponses are summartied In Table 4 These dif- 
ferences repiesent our estimates of the com- 
bined effects of the full range of po(ides<-ar>d 
th^ are huge. By 2011, real COP Is $1 8 trtlbon 
0S%) liigher because of the policies: there are 
almost 10 million more jobs, and the uneirv 
ployrnem rate Is about percentage points 

lOMier The eiffation rate is about 3 percentage 
points hfgher (roughly 2% instead of -1%). 
That's iivhat avertir^ a depression maans. 

But how much of this pgantic effect was 
due to Che government's efforts to stabilize 
the financial system and how much was due 
to the fiscal stimulus? The other two scenari- 
os are designed to answer those questions. 

The financial pobcy responses were es- 
pecially important In the scenario without 
them, but including the fiscal stimulus, the 
recession would only now be winding down, 
a full year after the downturn's actual end 
Real CDP declines by 5% In 2009, arxl It 
grows only a bit in 2010. with a peak-to- 
trough decline of about 6% (see Table 5) 
Some 12 million payroll jobs are lost peak- 
to* trough In this scenario. ar>d the unem- 
ployment rate peaks at 13%. There is also a 
lengtf^ period of modest deffahon In this 
scenario. The federal defkit is $1.75 trillion 
in fiscal year 2010, ar>d remains a discon- 
certingly high $15 trillion in fiscal year 2011 
and 5inntlionir>FY2012. 

The differences between the baseline and 
the scenano based on no financial policy re- 
sponses are summarisd In Table O .They rep- 
resent our estimates of the comtNned e^ts 
of the various pobcy efforts to stabilize the 
financial systenwnd they are very large. By 
2011, real GDP is almost $800 billion (6%) 
higher because of the policies, and the unem- 
ployment rale ts almost 3 percentage points 
lower ^ the second quarterof 2011-when 
the difference between the baseline and this 
scenario is at its largest— the fInatKial-rescue 
policies are credited with saving almost 
5 million jobs 

in the scenano that Includes all the Knan- 
clal policies but none of the fiscal stimulus, 
the recession ends In the fourth quarterof 
2009 and expands very slowly through sum- 
mer 2010 Real GDP declines almo6t4% in 


2009 and increases only 1% m 2010 (seeTa- 
bleT) The peak-to-trough decline in employ- 
ment Is more than 10 mlilfon The econorr^ 
finally gams some traction by early 2011, but 
by then unemployment is peaking at nearly 
12%.The foderal budget deficit reaches 
$15 trillion in fiscal year 2010. 51.3 trillion m 
FV 2011, and $1 trillion in FV ZOli These re- 
sults are broadly consistent with those of the 
Congressional Budget Office in Its analysis of 
the economic impact of the ARRA’' 

The d^ren^ between the baseline and 
the scenario based on no fiscal stimulus are 
summarized inlable B These differences rep- 
resent our estimates of the sizable effects of 
all the Rscal stinwlus efforts. Because of the 
fiscal stimulus, realGDPisabout$460 billion 
(more than 6%) higher by 2010, when the im- 
pacts are at their maximum, there are 2 7 mil- 
lion more jobs, and the unemployment rate Is 
almost 1 5 percentage points lower. 

Notice that the combined effects of the 
financial and fiscal policies (Table 4) exceed 
the sum of the Bnancial-poiicy effects 
(Table 6) and (he fiscal- policy effects 
(Table 8} m isolation This s because the 
policies tend to reinforce each other. To il- 
lustrate this dyrumic. consider the impact 
of providing housing tax aedits, which were 
part of the stimulus The credits boost hous- 
ing demand House prices are thus higher, 
foreclosures decrease, andthe financial 
^stem suffers smaller losses. These smaller 
losses, In turn, enhance the effectiveness 
of the flnanclal-nuirket policy efforts Such 
positive Interactions between financial and 
fiscal pedicles play out In numerous other 
ways as well 

CfrncluiKmi 

The Brrancial pamr and Great Recessiorr 
were massive blows to the U.S. economy. 
Employment is stHI some B million below 
where it was at Its pre-recession peak, and 
the unemployment rate remains above 9% 
The hit to the nation's fiscal health has been 
equally disconcertlrig, with budget deficits 
m fiscal years 2009 and 2010 of close to 
$1.4 trillion 

These unprecedented deficits reflect 
both the recession itself and the costs of the 
government's multi-faceted resporee to it 


The total d^eci costs, including (he TARP. 
the fiscal stimulus, and other efforts, such as 
addressing the mortgage-related tosses at 
Fannie Mae and Freddie Mac. are expected 
to reach almost $16 trillion Adding In nearly 
$750 billion In lost revenue bom the weaker 
econon^, the total budgetary cost of the 
crisis Is projected to top $2.35 trillion, about 
16% of CDP For historical comparison, the 
savings-and-loan crisis of the early 1990s 
cost some $350 blUlon In today's dollars; 
$275 billion in direct costs plus $75 biUion 
due to the associated recession This sum 
was equal to almost 6% of CDP at that time 
It is understandable that the still-fragile 
economy and tin massive bu(^et deficits 
have fueled criticism of the government's 
response No one can knew for sure what the 
world would look like today if polKymakers 
had not acted as they dld-our estimates are 
just that, estimates. It is also not difficult to 
find foult with Isolated aspects of the policy 
response. Were the bank and auto Industry 
bailouts realty necessary? Do extra Ul ben- 
efits encourage the unemployed not to seek 
work? Should not Moated state and local 
governments be forced to cut wasteful bud- 
gets? Was the housing tax credit a giveaway 
to buyers who would have bought homes 
anyway? Are the foreclosure mitigation ef- 
forts the best that could have been done? 
The questions go on and on 

While all of these questions deserve care- 
ful consideration, it Isclear that latssezfam: 
was not an option, policymalsrs had to act 
Not respondlr^ would have left both the 
econon^ and the government's fiscal situ- 
ation in tar ^aver condition We conclude 
that Ben Bemanke was probably ri^t when 
lie said that "We came very dose In October 
[20081 to Depression 2.0 
While the TARP has not been a umversal 
success, it has been instrumental in stabiliz- 
ing the financial system and ending the re- 
cession The Capital Purchase Program gave 
many financial Institutions a lifeline when 
there was no other Without the CPP's eq- 
uity infosions. the entire system might have 
come to a gnnding halt. TARP also helped 
shore up asset prices, and protected the 
System by backstopping Fed andTreasury 
efforts to keep large financial institutions 
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TABIE5 

Simulation of No Financial Policy Response 
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TABLE 7 

Simulation of No Fiscal Stimulus 
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funcUonlng TARP mone^ was also vital to 
ensuring an ordarty rastrucUinng of tha 
auto Industry at a time when its unrave Urtg 
would have been a serious economic blow 
TARP funds were not used as effktively in 
mitigating foreclosures, but poU^maVets 
should not stop trying. 

The fiscal stimulus also fell short In some 
respects, but without It the economy might 
still be in recession Increased unemploy- 
ment insurance benefits and other transfer 


payments and tax cuts put cash into house- 
holds' pockets that they have largely spent, 
supporting output and employment With- 
out help from the federal government, state 
and local governments would have s lashed 
payrolls and programs and raised taxes at 
just the wrong time. (Even with the stimu- 
lus, state and laal governments have been 
cutting and will cut more.) Infrastructure 
spending Is r>ow kicking Into high gear and 
will be a s^nihcant source of jobs through 


at least this time next year. And business 
tax cuts have contributed to increased in> 
vestment and hiring. 

When all Is said and done, the financial 
and fiscal policies will have cost taxpayers a 
substantia sum, but not near^ as much s 
most had feared and not nearly as inuch as 
If policymakers had not acted at all Ifthe 
compreherclve poli^ resporses saved the 
economy from another depression, as we es- 
timate, they were well worth their cost. 
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Appendix A: Some Details on the Financial and Fiscal Policies 


Troubl«d AsMt Program 

Th6Tro<iU«d Asset Relief Program (TARP) 
was established on October 3, 2008 In re- 
sponse to the mounting fittatKial panic. As 
originally conceived, the $700 Nlbon fund 
was to buy 'troubled assets" from struggling 
financial institutions in order to re-establish 
their financial viability. But because of the 
rapid unravebng of the financial system, the 
funds were used for direct equity infusloos 
into these institutions instead and ultimately 
for a varied of other puq>oses. 

Some elements of the TARP clearly have 
been more successful than others. Perhaps 
the most effective was the Capital Purchase 
Program— the use of TARP funds to shore 
up banks' capital It seems unlike^ that the 
system would have stabilized without it or 
someth ir\g similar. A small amount of TARP 
money was eventually used to facilitate the 
purchase of troubled assets through the Fed's 
TAIF program andTreasury's PPIP program 
The volume of transactions was smaU, but 
theTALF appears to have improved the prlc- 
ir\g of these assets, thus reducing pressure on 
the system as a whole. The TARP also he^ed 
bring about the orderly bankruptcies of CM 
and Chrysler, forestallir^ what otherwise 
would have been a disorderly liquidation 
accompanied by massive layoff during the 
worst part of the recession. The TARP has 
probab^ been least effective, at least to 
date, in easir^ the foreclosure crisis. 

WhileTARP's ultimate cost to taxp^rs 
will be significant— It is projected between 
$100 billion and $125 biUion-it will fall well 
short of the $700 billion originally proposed, 
indeed, the bank bailout part will likely turn 
a profit. To date, more than half the banks 
that receivedTARP funds have repaid them 
with interest and often with capital gains (on 
options) as well 

TARP history 

The nation's financial system nearly col- 
lapsed in the fall of 2008. Fannie Mae and 
Freddie Mac and insurer AiC were effectively 
nationalized; Lehman Brothers, Wachovia, and 
Washington Mutual feiled; Merrill Lynch and 
Citigroup staggered, and nearly every other 


nv^orU.S financial institution was contem- 
plating the consequences of failure There 
were silent deposit runs on mary money mar- 
ket hinds, and the commercial paper market 
slHit down, (hreatenir^ the abflity of major 
nonfinancial businesses to operate. Global 
financial markets were in disarray 

Poor policymaking prior to the TARP 
helped turn a serious but seemingly controlla- 
ble financial crisis into an out-of-control panic. 
Poli^makeis' uneven treatment of troubled 
institutions (for exanple, savli^ Bear Steams 
but letting Lehman fail) created confusion 
about the rules of the game and uncertain^ 
among shareholders, who dumped their stock, 
and creditors, who demanded more collateral 
to provide liquidity to financial institutions 

The TARP was the first large-scale at- 
tempt by pdicymalcMs to restore stablli^ to 
the system. In late September 2008, the U.S. 
Treasury and Federal Reserve asked Congress 
to establish a $700 billion fund, primarily to 
purchase the poorly performing mortg^ 
loarts and related securities that threatened 
the system. Responding to a variety of 
economic and political counter-arguments, 
Cor^ress ir^tialty rejected the TARP, further 
exacerbating the financial turmoil 

With the financial panic intensifying and 
threats to the econorr^ growing clearer, Con- 
gress qukkiy reversed itself, however, and the 
TiUlP was established cn October 3. 2008. 

But vdth the banks deteriorating rapidly and 
asset purchases extremefy complex, the TARP 
was quickly shifted to injecting capital directfy 
into major financial institutions. Initiatfy, this 
meant buying senior preferred stock and war- 
rants in the nine largest American banks, a 
tactic subsequently extended to other banks 

TARP costs 

WNle Corgress appropriated $700 bil- 
licn for the TAIV, only $600 bilUon was ever 
committed, and as of June 2010. only $261 
billion was stilloutstandirg (see Table 9). 
TARP's ultimate cost to taxpayers prc^bly 
will end up close to $X)0 billion, nearly half 
of that fromCM.'^ While this is a large sum, 
early fea5 that muchofthe $700 billion 
would be lost were significantly overdone 


The largest use of the TARP fu nds has 
been to recapitalize the banking system via 
the Capital Purchase Program. At its con- 
ception, the CPP was expected to amount 
to $250 billion Instead, its peak in early 
2009 was actually about $205 billion, and 
as financial conditions have improved, many 
of the nation's largest banks have repaid the 
funds. There is only $67 billion outstanding 
in the CPP Banks also paid an appropriately 
high price for their TARP funds in the forms 
of restrictions on dividends and executive 
compensation, and additional regulatory 
oversight. These costs made banks want 
to rep^ TARP as qukkiy as possible. Since 
nearly all CPP funds are expected to be 
repaid evenluaify with interest, with ad- 
ditional proceeds from warrant sales, the 
CPP almost certainly will earn a meaningful 
profit for taxpayers. 

Approximately $200 billion in TARP 
funds were committed to support the finan- 
cial system in other ways. Some $115 billion 
went to th^ distressed and systemicatly 
important financial institutions: AIC. Bank 
of America, and Citigroup. BofA and Citi 
have repaid what tiiey owed, but the $70 
bilUon provided to AiC is still outstanding, 
and an estimated $40 billion is now ex- 
pected to be lost'’ Other efforts to support 
the financial system, includirgTALF, PPIP, 
and the small business lending initiatives 
have not amounted to much, quantitativefy, 
ensuring that the costs of these prograrrs to 
taxpayers will be mMmal 

The TARP commitment to the motor ve- 
hicle industry, includirg CM, CMAC, Chrys- 
ler, and various auto suppliers, totaled more 
than $80 billion Approximatefy half of this 
b estimated as a loss, although the actual 
loss will deperxl significantly on the success 
of the upcomiitgCM initial public offerirg. 

Fortaxp^rs, the costliest part of the 
TARP will likely be its efforts to promote resi- 
dential mortg^e loan modifications, short 
sales, ard refinancings via the Homeowner 
Affordability and Stabilify Plan All of the 
$50 billion committed for the various as- 
pects of tills effort are expected to be spent 
and not recouped 
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TABIE9 

Troubled Asset Relief Program 
$bil 

Orginalty Committed 

Post-FInReg 

Currently Provided 

Ultimate Cost 

Total 

600 

475 

2ei 

101 

CPP (Financial institutions) 

250 

205 

67 

-24 

Tarp Repayments 



138 


Losses 



2 


Dividends. Wariant proceeds 



21 


A>G 

70 

TO 

70 

38 

CM (TIP) 

20 

20 

Repaid 

0 

Bankol America (TIP) 

20 

20 

Repaid 

0 

Citi debt guarantee 

5 

NA 

Repaid 

0 

Federal Reserve (TALf) 

55 

4 

4 

0 

Publrc-Private Investment Fund(PPIP) 

30 

22 

10 

1 

SRA loan purchase 

15 

0 

>1 

0 

Homeowner AflordaUlity and Stabdily Plan 

52 

49 

41 

49 

CMAC 

13 

13 

13 

4 

CM 

50 

50 

43 

25 

CM (for CMAC) 

1 

1 

1 

0 

Chrysler 

13 

13 

11 

8 

Chrysler Financial Loan 

2 

2 

Repaid 

0 

Auto suppliers 

5 

5 

Repaid 

0 

Sources: Fedaal Resave. Treasury, fOK. FHA. Moody's Analytics 




Cf piUl Purchase Program 

the financial panic (see Chart 1). Today, de- 

toxic assets owned tty financial institotions.'* 

TheCPP has been the nx>st successful 

spite the uncertainty created by the European 

Because institutions are uncertain of these 

part of the TARP. Without capital iniections 

debt crisis, the Libor-T-Bill bill spread is nearty 

assets' value and thus of their own capital 

from the federal government, the finarxial 

25 ba^s points, close to the level that pre- 

adequacy, they have been less willing and 

system might very well have collapsed. It 

vailed prior to the crisis. Nonetheless, while 

able to provide credit. 


Is difficult to trace out such a scenario, but 

depository institutions are lendit^ more freely 

The Fed's TALF program andTreasuiy's 

at the very least the resultlrig credit crunch 

to each other, tiiey remain reluctant to extend 

PPIP program provided favorable financing 

would have been much more severe and 

credit to businesses and consumers. 

to Investors willing to purchase a wide range 

lor^-lasting. As it is, private financial and 

A variety of other policy initiatises helped 

of "ttKcic" assets. TARP funds were available 

non-financial debt outstarvjing has been 

restore stablbty to the financial tystem. The 

to cover the potential losses in both pro- 

contracting for nearly two years. 

unprecedented monetary policy response. 

grams. While neither program resulted in a 

The financial system is still not hmetion- 

the bank stress tests, and the f DIC's ^a ran- 

significant amount of activity, they did help 

ing property— small banks continue to fail 

tees on bank debt issuance as well as higher 

support asset prices as interest rates came 

in large nu mbers, bank lendtrig is weak and 

deposit insurance limits were all important. 

down and spreads over risk-free Treasuries 

the private-label residential mortage «Kt 

Yet none of these efforts would likely have 

narrowed^ When TALF was announced in 

commercial securities markets r^n^n largety 

succeeded witiwut the CPP. which bought 

late 2008, the option-adjusted spread on 

dormant— but it is stable. Evidence of normal- 

the time necessary to allow these other ef- 

auto-loan-backed securities stopped ris- 

ization in the financial system is evident hi the 

forts to work. 


irig, topping out at a whopping 1,000 basis 

sharp narrowing of credit spreads. For exam- 



points (see Chart 2). By the time of the first 

pie, the spread between Libor (the rate banks 

Toxk assets 


TALF auction in early 2009, the spread had 

charge each other for loans) and Treasury bills 

TARP has also been useful in mitigatirig 

narrowed to 900 basis points, and it is now 

hit a record 450 basts points at the height of 

systemic risks posed by the mountain of 

hovering close to 100 basis points. While 
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Chart 1: The Financial System Has Stabilized 
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Chart 2: TALF Caused ABS Spreads to Narrow 
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thb narrowirig of spreads was driven by a 
multitude of factors, arguably most impor- 
tant was the TALf 

The TARP also supported asset prices 
by forestaHing the collapse of AlC. Bank of 
America, and Citi. Had these huge institu- 
tions failed, they might have been forced to 
dump their toxic assets at fire-sale prices, 
thereby imperiling other institutions that 
owned similar assets. In a sense, the troubled 
assets owned byAiC, BofA and Citi were 
quarantined so tiiey would not infect asset 
markets and drive prices even lower. The 
government still owns nearly all of AlC, and 
although it has been seliirig its Citi shares, it 
continues to hold a sizable ownership stake.* 

Auto bailout 

TARP also was instrumental in assurir^ 
the orderly bankruptcy of CM and Clwysler 
and supporting the entire nxitor vehicle in- 
dust^. Without money from the TARP, these 
firms would ha\e very likely ceased as going 
concerns. The liquidation of CM and Chrysler 
would have In turn caused the bankruptcy of 
many vehicle part suppUers and. as a result 
Ford as well. 

Witiiout government help, the vehicle 
manufacturers' Chapter 11 restructurings 
would have likety turned into Chapter 7 liq- 
uidations Their factories and other opera- 
tions would have been shut down and their 
assets sold to pay creditors. The collapse 
in the Rnancial system and resulting credit 
crunch made financing the companies while 
they were in the bankruptcy process all 


but impossible. Debtor-in-possession (DIP) 
financing is critical to pay suppliers, finance 
inventories, and meet payroU while com- 
panies restructure. It is risl^ even in good 
times, so DIP lenders become senior credi- 
tors when a bankruptcy court distributes a 
firm’s assets and can charge high rates and 
fees for their risks. Yet in the credit crunch 
that prevailed in early 2009, it is unlikely 
that DIP lenders would have taken such 
risb. Money from the TARP was necessary 
to fill this void. 

CM and Chrysler have now been sig- 
nificantly rationalized and appear to be 
financially viable even at depressed current 
vehicle sales rates. CM has already begun to 
repay its government loans, and there is even 
discussion of when it will go public. Ford, 
which did not take government funds, b do- 
ing measurab^ better, and conditions across 
the industry have in^roved. Produaion b up 
and employment has stabilized (see Chart 
3).Thb seemed unlikely justayear ago, and 
TARP was instrumental in the turnaround 

Foreclosure crisis 

TheTARP has been less successful, at 
least so far, in combabrtg the residential 
mortgage foreclosure cri»s. TARP b funding 
the HousirigAffdrdability Stability Plan, or 
HASP, which consbts of the Home Afford- 
ability Mortgage Plan (HAMP) and the Home 
Affordability Refinancirig Plan (HARP). 

The HAMP's wigfnal strategy was to en- 
courage homeowners, mortgage servicers, 
and mortg^ owners to modity home loans. 


primarily by temporary reductions in interest 
rates and thus in monthly payments— not 

principal reductions. Yet t^e-upon the 
HAMP plan has fallen well short of what pol- 
icymakers hoped '* The reason: Many home 
loans are so deeply u nde r water that, even 
with modifications that lower monthly pay- 
ments, they face high probabilities of default. 
Thus, mortgage servicers and creditors have 
little interest in making such modificatiortt. 
To address this Impedment, the adminbtra- 
tion made a nu mber of chariges to HAMP 
in spring 2010 to encourage principal write- 
downs WNIe this approach b expected to 
work better, it b too soon to tell. 

The idea behind the HARP was to allow 
Fannie and Freddie to refinance loans thty 
own or insure-even on homes whose mar- 
ket values have sunk far below the amounts 
owed. The t^up on the HARP has been 
particularty tow because homeowners need 
to pay transaction costs for the refinandrig 
and are not permitted tocapitallK these 
costs into their mortgage principal. Some 
homeowners whose crerfit characteristics 
have weakened also find that the interest 
rates offered for refinancing are not low 
enough to cover the transaction costs in a 
reasonable time. 

The HAMP and other foreclosure miti- 
gation efforts have slowed the foreclosure 
process a bit. Mortgage servkers and owners 
have been work! ng to determine which of 
their troubled mortgage loans n^ght qualify 
for the various plans. The ^ower pace of 
foreclosures and short sales has resulted in 
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Chart 3: Autos Go From Free Fall to Stability 
krlGlor vahictes and parts 


tio - \200 



jBum* BL& 


Chart 4: The Foreclosure Crisis Continues 
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more stable house prices tNs past year, but 
troubled loans are backing up In the fore' 
closure pipeline Asoftheendof June 2010, 
credit file data show an astoursding 4 3 mil- 
(ion Hrst mortgage loans ki the foreclosuie 
process or at least 90 days de(lnquer>t (see 
Chart 4) Forcontext. there are 49 million 
first rnortgage loans outstandfr^g; so this Is al- 
most 9% of the total Mortgage servicers and 
owners are deciding that many of these loans 
are not viable cartdidates for the HAMP plan, 
and have begun pushing these loans towarrfe 
foreclosure Thus foreclosures and short sales 
are expected lo increase measurably In the 
coming months, which would put even more 
downward pressure on house prices. 

Poiicymakeis are hopmg (he revised HAMP 
and other prhrate mitigaiior\ efforts will work 
well enough to reduce foreclosures and short 
sales and thus prevent house price declina 
from undermining the broader econorr^ 

Fiscal Stimulus 

like the TARP, the goiremmertfs fiscal 
stimulus has grown unpopular There appears 
to be a general perception that, at best, the 
stimulus has done little to turn the economy 
around, and at worst, It has funded politl* 
clans' pet protects with little dev economic 
rationale Infact thefiscatstimuluswasquite 
sursressful in helpl ng to end the Great Reces- 
sion and to accelerate the recovery While the 
strength of the recovery has been disappoint- 
ing this speaks mainly to thesevehty of the 
downturn. Without the fiscal stimulus, the 
econorr^ would arguably still be in recession, 

I ll«W lln blf t AV lORMIfiti 


unemployment would be well into the double 
digits and rising, and the ration's budget defi- 
cit would be even larger and still risirtg 

In the popular mind, the hscal stimulus 
is associated with the American Restoration 
and RKovery Act—the S784 bilUon package 
of temporary spending increases and tax cuts 
passed in February 2009. In foct, (he stimu- 
lus began in the sprittg of 200& with the 
mailing of tax rebate checks.^ Smaller stlrro- 
(us measures foltowed the ARRA, including 
cash for clunkers, a tax credit for homebuy- 
eis that expired injune, a payroll tax credit 
for employers to hire unemployed workers, 
and other measures. In total the sUrnulus 
provided under both the Busli and Obama 
admlnistrallons amounts to more than $1 
trillion, about 7% of COP (see Table 10)" 

Some form of fiscal stimulus has been 
part of the government's response to nearly 
every recession since (he 19)0s. but the cur- 
renlefforttsthelargat For comparison, 
the stimulus provided dunng the double-dip 
downturn of the early 1980'$ equaled almost 
3% of COP. and me stimulus provided a de- 
cade ago after the tech bust totaled closer to 
TSSStofCDP,'' 

Extendedor expanded unemployment In- 
surance benefits have been a common form 
of stimulus, as has financial help to state and 
local governments. Sir>ce neaKy all states are 
legally bound to balance their budgets, and 
since nearfy allface significant budge! short- 
falls during recessions, they would have been 
forced to cut speni^ng ai>d raise taxes even 
more in the absence of federal aid, thus add- 


irg to theeconon^'t weakness. Aside from 
additional Ifi and state aid, fiscal poti^mak' 
rs have generally relied more on tax cutting 
than on increased spending as a stimulus. 

The massive public vrorks projects of the 
Great Depression are an exception 

The unusually large amount of fiscal 
stimulus provided recently Is consistent both 
with the extraordinarily severe downturn 
and the reduced effectiveness of monetary 
policy as Interest rates approach lero.The 
Federal Reserve's Job Is further complicated 
by the still significant risk of deflation Falbng 
prices cause mi Interest rates to rise, since 
the Fed can not tower nominal rates further. 
This situation stands In sharp contrast to the 
early 1980$— the last time unemployment 
reached double digits— when Interest rates 
and inflation were both much higher and the 
Federal Reserve had substantial^ more lati- 
tude to adjust monetaiy poli^. 

The greater use of government spendirtg 
rather than tax cuts as a fiscal stimulus dur- 
ing the current period Is also consdtent with 
the record length of the recession and the 
persistently high unemployment HIslori- 
cal^, the principal weakness of governmeni 
spending, for example Infrastructure proj- 
ects, is that It takes too long to affec t eco- 
nomic actMCy. Given the length arfo depth of 
the rKent recession, howeirer, the time-lag 
issue is less of a concern 

Tax cuts 

Tax cuts have played an important role 
in recent stimulus efforts. Indeed, tax cuts 
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Table 10 

Fiscal Stimulus Policy Efforts 

Sbil 

OrigfnaUy ComndtUd 

Currently Provided 

Ultimate Cost 

ToUi Fiscal Stimulus 

1.067 

712 

1.06/ 

Spefldiiig Increases 

682 

340 

682 

Tax Cuts 

383 

371 

383 

Economic Stimulus Act of 2008 

170 

170 

170 

American Recovery and RcinvestmMil Act of 2009 

784 

473 

784 

Inlrastruclufe and Other Spervding 

147 

S6 

147 

TrinStional Infratructure 

38 

14 

38 

NantnditioKd tn/iasSiucltMe 

ro9 

42 

f09 

T ranslers to state and focal governments 

174 

119 

174 

Medkaid 

87 

69 

87 

fcfacatron 

87 

5J 

87 

Transfers to persons 

271 

109 

271 

Soda/Securrfy 

« 

13 

T3 

(/nerrtp/oymenf Assrtfance 

224 

66 

224 

Foodstanps 

10 

TO 

TO 

Cobra hymenb 

24 

20 

24 

Tax cuts 

190 

188 

190 

fircMesse & other tax incentivei 

40 

40 

40 

MahngWott: Pay 

64 

62 

64 

First time hom^myn fax aedit 

J4 

T4 

T4 

Indvidmts excluding inaease in AMT exemption 

72 

7J 

72 

Cash for AppSances 

0.3 

02 

03 

Cash for Clunkers 

3 

3 

3 

HIRE Act (M> Tax Credit) 

17 

8 

17 

Worker. Homeownership, and Business Assistance Act ol 2009 

91 

57 

91 

Extended of unemployment insurance benefits (Mar 16) 

6 

6 

6 

Extended of unemploymenl iisuiance benefits (Apt 14} 

12 

12 

12 

Extended of unemployment insurance beriefils (May 27) 

3 

3 

3 

Extended of unemployment nsurance benefits (July 22) 

34 


34 

Extended/expanded net operating loss provisions of ARRA* 

33 

33 

33 

Extended/exlension of homebuyet tax credit 

3 

3 

3 

Department of Defense Appropriations Act of 2010 

>2 

>3 

>2 

Extended guarantees and fee waivers tor SBA loans 

>1 

>1 

>1 

Expanded COBRA pierrium subsidy 

>1 

>1 

>1 


Sources: CBO. Treasury. Recovery-go/, IRS. Departmait of Labcr, |CT, CoutKil ol konomic Advisors. Moody AnalyUcs 
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TAWEII 

Fiscal Stimulus Bang for the Buck 


1 Tax Cuts 

Bar^ for the Buck 1 

Nort-refundaUe Lump-Sum Tax Rebate 

101 

Refurtdable 1 umpSumTax Rebate 

122 

Temporary Tax CuLs 

Payroll Tax Holiday 

124 

jobTaxCiedil 

130 

Aciosstbe BoaidTaxCul 

102 

Accelerated Depreciation 

02S 

lossCartyback 

022 

Housing Tax Credit 

090 

Permanent TaxCuts 

Extend Alletnaltve Minimum Taac Patch 

051 

Make Bush income Tax Cuts Permanent 

032 

Make Dividend and C apital CainsTax Cuts Permanent 

037 

Cut in Corporate Tax Rate 

032 


SperxKr^ Inaeases 

Bang for the Buck 

Extending >.lncrt)|)l4/yrr>t'f)t Insurance Berrefils 

161 

Temporary Federal Financing of Work- Share Programs 

169 

Temporary Increase in food Stamps 

1,74 

General Aid to State Governments 

141 

Increased Infrastructure Spertdirtg 

157 

Low Income Home Erretgy Assistance Program (IIHEAP) 

113 


Source Moo<V’sArul^ict 

^k4e Tlw tor the buck K eslimat ed by the one year $ change In CDI^ lor a given $ reduction in federal 


for irMjhrkluaU drtd businesses account for 
36% of the total stimulus, netfly $400 bil- 
lion. Lower- and middle-income households 
have received tax rebate checks, paid less in 
payroll taxes, and benefited from tax credits 
to purchase hon>es and appliances All to- 
gether, indrviduals will receive almost 
$300 billion in tax cuts. 

The cash for clunkers program and hous- 
irig tax credits were particularly well-timed 
and potent tax breaks. Ca^ for clunkers gave 
households a reason to trade in older g^- 
guzziing vehicles for new cars in the sunvner 
of 2009, when CM and Chtysler were stnig- 
gling to navigate bankruptcy. Sales jumped, 
clearing out inventory and setting up a 
rebound in veNcle production and employ- 
ment. The program was very short-lived, 
however, and sales naturally weakened in the 
immediate wake of the program 8ut they 
have laigely held their own since. 

Three rounds of tax credits for home pur- 
chasers were also irtstru mental in stemming 
the housii^ crash. The credit tiiat expired in 
November was particularly helpful in breaking 
the deflationaiy psychology that was ^ppir^ 
the market. Until that point, potential home- 
buyers were on the sidelines, partly because 
they expected prices to foil even further. The 
tax credit offered a reason to buy sooner, 
helpir^g to stabilize house prkes. The credit 
was especially helpful in preventirtg the large 
number of foreclosed properties then hitting 
the market from depressing prices. The «(pi- 
ratkxi of the most recent tax credit, in June, 
was followed by a ^p decline in sales But 
this may have been partly due to potential 
homebuyers expecting Congress to offer yet 
another tax credit 

The fiscal stinwius also provided busi- 
nesses with approxirrutely $100 billion in tax 
cuts, includif^ accelerated depreciation ben- 
efits and net operating loss rebates. While 
such incentives have historically not been 
particularly effective as a stimulus— they do 
not induce much extra near-term invest- 
ment— they m^ be more potent in the cur- 
rent environnvent. when businesses foce se- 
vere credit constraints.” It is also important 
to consider that accelerated-depreciation 
and operating-loss credits are ultimately not 
very costly to taxpayers. The tax revenue lost 


tac {«v«nue oc increase in spendmg 

to the Treasury upfront is largely paid back 
in subsequent years when businesses have 
higher tax liabilities. 

Covsmment sp«f>ding incroasas 
A potpourri of temporary spending increas- 
es were also included in the fiscal stimulus. 
Additional unemployment insurance beyond 
the regular 26-week benefit period has been 
for and away the nrost costly type of stimulus 
spending with a total pnee tag now approach- 
irrg $300 billion. The hi^ rate and surprisingly 
(or\g duration of unemployment-well over 
half the jobless have been out of work more 
than 26 weeks— have added to the bil 
Yet III benefits are among the most 
potent forms of econorrHC stimulus avail- 
able. Additional unemployment insurance 


produces very high economic activity per 
federal dollar spent (see Table 11).” Most 
unemployed worker spend their berrefits 
immediately; and without such extra help, 
iaid-eff workers and their fomilles have little 
choke but to slash their spendir^. The loss 
of benefits is debilitating not only for unenv 
ployed workers, but also for friends, fomily, 
and neigN>ors who have been providir^ 

financial help themselves. 

The fiscal stimulus also provided almost 
$S0 billion in other income transfers, includ- 
ir\g Social Security, food stamps, and COBRA 
payments to allow unemployed workers to 
retain access to healthcare. Food stamps 
are another particularty powerful form of 
stimulus, as such money flows quickty into 
the economy. COBRA and Social Security 
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Chart 5: States Avoid Massive Budget Cutting 
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Chart S: Tax Cuts Have Supported Spending 
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have smaller muUiplien, as not allot the aid 
is spent quickly 

Strapped state and local governments 
have also received significant additkmal 
aid through the Medicaid program, which 
states fund jointly with the federal goven>- 
ment, and dircugh education. As part of 
the ARRA, states will receive almost $175 
billion through the end of ZQ10 This nvoney 
went a lot^ way to filling states' budget 
holes during their just-ended 2010 fiscal 
year {see Chart 5). States were still forced to 
cut jobs and programs and raise taxes, but 
fairly ntodesUy given their budget problems 
Budget nittir^ has intensified in most states 
this summer, because the budget problems 
going into fiscal 2011 are still massive, and 
prospects for further help from the federal 
government are dwindUrtg. 

State and local government aid is ar>other 
especially potent form of stimulus with a 
large multipber It Is defensive stimulus, 
forestalling draconian cuts in government 
services, as well as the tax increases and 


weaker consumer spending that would have 
surely occurred without such help In the 
rvHnenclature of the debate surrounding the 
merits of the stimulus, this stimulussaves 
jobs rather than creates them 

funds for Infrastructure projects generally 
do not generate spending quiddy, as it takes 
time toget projects going That is not a bad 
thu^- rushing raees the rtsics of financing urv- 
pioductive protects. But mhastracture spend- 
ing does pack a sgnifkant economic punc^ 
parbcularty to the ration's depressed construc- 
tion and manufactunqg industries. Almost 
$150 billion in ARRA Infrastructure spending 
Is now Bowing into the econorr^, and Is par- 
ticularly welcome, as the other stimulus fades 
while the econon^ struggles 
The ARRA has also been cdticljed for 
including a hodgepodge of infrastructure 
spendirig rangir^ from traditional outlays 
on roads and bridges to spending on elec- 
tric power grids and the internet. Given the 
uncertain payoff of such projects, (kvefsiB- 
cation is probably a plus. As japan taught ev- 


eryone in the 1990s, infrastructure spending 
produces diminishing returris investing only 
in bridges, for example, ultimately creates 
bridges to nowhere 

Arguments that temporary tax cuts have 
not supported consumer spending are also 
overstated Thish best seen in the 2008 tax 
rebates. While these payments significantly 
lifted after-tax Inconve, consumer spend- 
ing did not follow, at least not immedlatety 
One reason was the income caps attached 
to the rebates. Hl^er-lncome households 
did not receive them, and because of rapidly 
filing stock and house prices, these same 
households were saving significantly more 
and spending less (see Chart 6) The saving 
rate for households in the top quintile of the 
income distribution surged from close to 
irathlng in early 2007 to double digits ear- 
ly 2008. Lower- and middle-income house- 
holds dk) spend a sigrtificant part of their tax 
rebates, but the sharp pullback by higher- 
income households significantly diluted the 
iihpact of the tax cut on overall spending 
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Appendix B: Methodological Considerations 


The Moody'i Analytics model of the U ■$ 
economy was used to quantify the Kononvc 
impact of the various financial and fiscal 
5 tvnulus policies implemented during the crl* 
sd and recession This model is used regularly 
for a range of purposes, indudirig economic 
forecasting scenario and sensitivity anafysls, 
and most relevant for the work presented 
here, the assessment of the econonvc impact 
of monetary and fiscal poUdes. Itlsused bya 
wide range of global companies, focferat, staA 
and local governments, and poUcymakers. 

The mocfel was already well equipped to 
assess the economic impact of the various 
fiscal stvmUis measures But several adjust' 
menu to the model were OKessaiy to deal 
with the financial polldes, many of which 
were Innovatwe In the contesd of the model, 
this mainly meant estimatirig the effects of 
the poUdes on credit conditions. Credit condh 
tions are measured interest rates, including 
both Treasury rates andaedit spreads, and 
bank underwriting standards The key financial 
policy leven included m the model are Fedeial 
Reerve assets, the capital raised by firvincial 
institutions (as a result of theCPP and the 
stress tests), the conforming mortgage loan 
limit (which was increased as part of fiscal 
stimulus), and the FHA share of purchase 
mortgage originations, which surged as the 
prrvate mortgage market collapsed 
In broad terms, here Is how the rrodel 
wodcs: In the short run, ftuctuattons In 
economic activify are determined pnmar- 
ily by shifts in aggrtgate demand, including 
personal consumption, business Investment, 
international trade and government expendi- 
tures, The level of resources and technology 
available for productton are taken as given 
Prices and wages acfiust slowfy to equate 
aggregate demand and supply Inthelortg 
run. however, changes in aggregate sappfy 
determine the economy's growth potential 
Thus the rate of expansion of the resource 
and technology base of the economy Is the 
principal determinant of economic growth 

Aggregate dome nd 
Real consumer spending Is modeled as a 
function of real household ca^ Row, housing 


wealth, and financial wealth^ Household 
cash flow equals the lumof personal dispos- 
able Income, capital gams realizations on the 
sale of financial assets, and net new borrow- 
it^including mort^ige equify withdrawal 
Chartges In household cash flow were sub- 
stantially greater than those of disposable 
income dunng the boom and the bubble 
Mortg^ equify withdrawal was a major 
difference between cash (low and disposable 
IrKome In the boom It Is in turn driven by 
capital gain realliations on home sales and 
home equity borrov^r^— both of which are 
determined by mortgage rates and the avail- 
ability of mortgage credit (see Chan 7). Fixed 
mortage rates are modeled as a function of 
the 10-year Treasury yield, the refinancing 
share of mortgage originations, the foreclo- 
sure rate, and the value of Fedeitil Reserve 
assets ^ The latter vanable was added to the 
model explicitly for this exerose. Including 
Fed assets captures the impact of the Fed's 
credit easing efforts, whkh Involved expand- 
ing the assets <t owns taigety through the 
purchases of Treasury bonds and mortgage 
securities The availability of mortgage credit 
is measured by the Federal Reserve's Senior 
Loan Officer Survey question regarding resi- 
dential mortgage underwritingstandanfe; It 
IS modeled as a function of the foreclosure 
rate, the conformiryg loan limir, and the FHA 
share of purchase originations.^ 

These polky efforts have also had 
significant impacts on residential Invest- 
ment, which is determined in the model 
by household formation, the Inventory of 
vacant homes, the availability of credit to 
homebuilders, and the difference between 
house prices and the costs of construction 
Housing starts dosety follow the number of 
household formations, abstracting horn the 
number of dernolitfons and second and vaca- 
tion homes, Inventories of homes depend 
significantly on home sales, which are driven 
by real householdlncome. the age composi- 
tion of the population., mortgage rates, and 
the availability of mortgage credit The avail- 
ability of credit to builders Is also important, 
particularly in the current period given the 
reluctance of tenders to make construction 


and land development loans Theavallabflity 
of such loans is proxled by the Federal Re- 
serve’s Senior loan Officer Survey question 
regarding commercial real estate mortgage 
urvderwritlng standards, U is modeled as a 
function of the delinquerKy rate on commer- 
cial banks' commerdal real estate mortgage 
loans, and the spread between three-month 
Libor and the three-month Treasury bill yield 
TMs so-calledTED spread is one of the two 
key credit spreads in the Moody's model and 
thus one main channel via which the uncon- 
ventional financial pdfcies operated 

Business investment h another Impor- 
tant determinant of aggregate demand and 
the business cycle. It both responds to and 
amplifies shifts inoutput Investment also 
influences the supply side of the econon^ 
since it is the pnncJpal determinant of po- 
tential output and labor productivity in the 
lortg run Investment spending not on^ adds 
to the stock of capital available per worker, 
but also determines the extent to which the 
capital stock embodies the latest and most 
efficient technology 

The investment equations in the model 
are specified as a function of changes in 
output and the cost of capita." The cost of 
capital is equal to the Implicit cost of leas- 
ing a capital asset, and therefore reflects the 
real after-tax cost of funds, tax and depre- 
dation laws, and the price of the asset. More 
explicitly, the cost of funds is defined as the 
weighted-average after-tax cost of debt 
and equify capital The cost of debt capital 
is prcMied by the ‘junk” (below Investment 
grade) collate bond yield, which is the 
second of the two key credit spreads In the 
Moody'smodel The costofequity capital is 
the sum of the lO-yearTresury bond yield 
plus an exogenously set equify risk pre- 
mium Changes in the cmt of capital, which 
have a significant impact on investment, 
reflect the fallout from the financial crisis, 
any benefit from the various business tax 
cuts, and the policy efforts to stabilize the 
financial system 

The avallabRityof credit 6 also an impor- 
tant determinant of business investment and 
Is measured by the Federal Reserve's Senior 
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Chart 7: Mortgage Equity Withdrawal Falls 
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Chart 8: The Output Gap Is Wide 
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LoanOfficer Survoy question regarding under- 
writing standards for commercial and irnfos* 
trial loans This Is modeled as a fonction of the 
interest coverage raOo-lhe share of nonfl- 
nancial corporate cash flow going to servicing 
debt-and the three-month TEO spread 
The international trade sector of the mod- 
el captures the interactions among foreign 
and domestic prices, in^rest rates, exchange 
rates, aivl product flows -*The key determi- 
nants of export volumes are global real COP 
growth and the real trade-weighted value of 
the US, dollar Real imports are determined 
by specific domestic spendirtg categohei and 
relative prices. Global real COP growth comes 
from the Moody's Analytics internaoonal 
model system and is provided exogenously to 
the U.S. model. The value of the dollar (s de- 
termined endogenously based on relative U.S. 
and global Interest rates, global growth , and 
the U.S current account defkit 

Most federal government spending is 
treated as exogenous in the model since leg- 
islative and administrative decisiorudonot 
respond predictably to economic conditions. 
The principal exception is transfer payments 
for unemployment benefits, which are mod- 
eled as a function of unemployment arfo net 
interest payments Total federal government 
receipts are the sum of personal tax rKeipts, 
contributions for social insurance, corporate 
profits tax rectipts, and indirect tax receipts 
Personal taxes (income phis p^roU) account 
for the bulk of federal tax collections, and are 
equal to the product of the average effective 
income tax rale and the tax base, which Is 

• HIW tlir 


defined as persorol Income less nontanable 
components of mcome irtdudlng other labor 
income and government transfers. The aver- 
age effective tax rate is modeled as a func- 
tion of marginal rates, which are exogerrous 
and form a key policy lever In the model 

State and local govemrnent spending 
is modeled as a function of the sum of tax 
revenues. Which are the product of average 
effective tax rates and their corresponding 
tax base, and exogenously determined fed- 
eral grants-in-aid. Given balarxcd budget 
requirements in most states, governmei^t 
spending (scicsely tied torevenues Grants- 
in-ald are abo an Important policy (ever in 
an assessment of the economic impact of 
hscal stimulus 

Aggregate supply 

The supply side of the ecorvomy describes 
the econom/scapabiilties for producing out- 
put. in the mcxiel aggregate supply or po- 
tential GDP is estimated from a Cobb-Ooug- 
las production function that combines factor 
input growth and improvements In total la- 
bor productivi^. Fxtor inputs indude labor 
and business fixed capital. Factor supplies are 
defriied by estimates of the fu ll-employmnt 
labor force and the existing capital stock of 
private nonresidentlat equipment and struc- 
tures Total factor productivity Is calculated 
as the residual from the Cobb-Dooglas pro- 
duction function, estimated at full employ- 
ment. Potential total foctor productivity b 
derived from a regression of actual TFP on 
business-cycle speofk trend vartables. 


The loey unknown in estimating aggregate 
supply Is the full-errqiloyment level of labor, 
which b derived from a measure of potential 
labor »ipply and (he lotig-nin equilibrium 
unemployment rate This rate, often referred 
to as the Non-Accelerating Inflation Rate of 
Unemployment, or NAIRU, is the unemploy- 
ment rate cortsistenl with steady pnce and 
wage inflation It balso the unemployment 
rate at which actual COP equab potential 
COP. NAIRU. which bestimated from an 
expectabons-augmented Phillips curve, te 
currently estimated to be near 5i% " Given 
the current 9.5% unemployment rate, the 
economy b operating well below Its poten- 
tial (seeChart 8). Thb output gap is the key 
determinant of prices in the model. It is thus 
not surprising that inflation b decelerating, 
raising concerns that the economy may suf- 
fer outrightdeflation 

Monetary policy, interest rates 
and stock prices 

Monetary policy is pnncipally captured in 
the model through the federal funds rate tar- 
get. "^'The funds rate equation b an POMC re- 
action function that b a modified Taylor rule 
In this framework, the real funds rale target 
u a function of the economy's estimated real 
growth potential, the difference between 
the actual arid target inflation rate (assumed 
to be 2% for core CPI), and the difference 
between the actual unemployment rate and 
NAIRU This specification Uaugmented to 
include the difference between the presumed 
^ inflation target and inflation expecta- 
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Chart 9: The Fed Expands Its Balance Sheet 
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Chart 10; Capital Raised Thanks to Policy Support 
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dons, tt measuied by f)ve*y«er, nv«'year- 
forward Treasury yields 
Because of tKe federal Reserve's exten- 
sive use of quantitabve easing to respond 
to the finarKial crisis, Federal Reserve assets 
were added to the model for this exercise 
fed assets are speciRed as a function of the 
federal funds rate target described above. 
When the funds rate implied by the equa- 
tion falls below zero, (he Fed's balance sheet 
expands And the more negatKe the Implied 
funds rate, the greater the assumed balance 
sheet expansion SpecIRcally. for every TOO 
basis points that the desired {but unachiev- 
able) funds rate becomes negative, the Fed 
is presumed to expand its balance sheet by 
ST2 trillion * At present the implied funds 
rate is near negative wNch suggests that 
the Fed should be holding close to $3 trillion 
in assets— compared with the Fed’s actual 
current hotdir^ of $2.4 (see Chart 9) 

The most important private short-term 
Interest rate in the model is the three-month 
Libor rate, wNch In turn drives home-equi^ 
and credit-card lending rates as well as the 
rate on adjustable residential mortgages. The 
TED spread between three-month Libor and 


three-month Treasury bill yields (which b 
tied closely to the funds rate) is modeled as a 
(unction of the delinquency rate on commer- 
cial bard; loans and leases, the maritet value 
of equity lost in foiling Rnanoal institutions 
during the financial crisis, and the amount of 
capital raised by the banking system via the 
CPP and stress tests (see Chart fO) The latter 
variable was added explidtty for these stlmu- 
fotlons.The rationales are straightforward: 

As the delinquency rate Increases, banks de- 
mand higher interest to lend to other banks 
The equity lost In foiling institutions captures 
the growing panic that investors folt as the 
crisis intensified The upttal raised by barnks 
either from the federal government or in the 
equi^ market captures the benefit of the 
finarKial policy response in restenng stability 
to short-term fundlr^ markets 
The most important long-term interest 
rate in the model is the yield on the tOyear 
Treasury bond, which is a deterniiriam 
of both rrvortg^e rates and corporal bond 
rates. The TO-year Treasury yield is modeled 
as a function of the federal funds rale, infla- 
tion expectations, the federal budget deficit 
as a share of COP, and federal Reserve assets. 


tlie latter was added to the model to capture 
the Impact of rerxnt quantitative easing ef- 
forts Bond investor' expectations of future 
monetary policy are assumed to be dnven by 
current inflation expKtations and the federal 
government's future fiscal situation 

Thejunk bond yield is another important 
interest rate in the model, as it impacts 
businesses' cost of capitaL It is driven by the 
lO-yearTreasuiy yield, the interest coverage 
ratio for nonfinancial corporate businesses, 
and capacity utllnation Higher mterest 
coverage— the greater the share of cash flow 
businesses must devote to meeting debt 
payments to remain currenb-and ICMer ca- 
pacl^ utilization push junk yields up relative 
to the nsk-free Treasury yield 
Stock prices, measured the S&P 
SOO stock index, are modeled based on a 
traditional earnings discount model The 
pniKipat determinants of stock prKes In 
this framework are thus corporate profits 
aixt the Baa corporate bond yltid.^ Chang- 
ing slock prices have an Important Impact 
onomsumei spending through the wealth 
effect and on business investment through 
the cost of capital 
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Endnotes 

JULY 28. 2010 1 PJ»1 . C OftRECTION: TNs artlclt noM> contains corrected figures for our estimate of 2010 COP laiith and without the 

stimulus. As the article now reflects, COP in 2010 would be about 11 S% lower without the government's response, and the fiscal 

stimulus has raded GDP by about 3 i% 

1 Princeton Universl^ and Moody's Analytics, rnpectneiy These affiliations are for Identification only None of the views expressed 
here should be attributed to any organization with which we are affiliated 

2. The CBO's estimates of the economic impact of ARPA can be found at http://www.c bo.gov/ftpd QCS/1lSxx/docl152S/Q5- 2 S-AR- 
RA.pdf The Council of Economic Advisors' most recent estimates of the economic impact of ARRA can be found at httoVAvww 
whitih^se goy/files/documentycei , 4tn ar ra report 

3. Alarr iTrueger, the Assistant Treasury Secretaiy for Ea>nomic Policy, estimated that the capital injections into banics a/one may 
have added roughly 900,000 to 1.8 million jobs. See his Remarks to the American Academy of Actuanes, Washli^on, DC. July 
20. 2009 (at WWW tfeasuiy gQv/offlces/ecQnocni c-poUcy/AX -Actuaries- 07-20 -20Q9.pd f) A Federal Reserve Bank of New York staff 
report estimated that the Fed's purchases of long-term assets (Treasury securities and MBS} alone lowered long-teim interest 
rates on a range of securities by 30-80 basis, with effects on mortgage rates about SO basis portts higher than that. See Joseph 
Cagnon, Matthew Raskin, Julie Remache. and Brian Sack. ^Large-Scale Asset Purchases by the Federal Reserve: OidThey Workf.** 
federal Reserve Bank of New York Staff Report No 441, March 2010 

4 The new credit fecilities include the Term Auction FaclU^. the Term Securities Loan Facility, the Term Asset-Backed Securities Loan 
Facility, the Commercial Paper Funding Facility, the Money Market investor Funding Facility, and currency swap l)r«s 

5 These include, among others, the cash- for-dunkers tax incentive in the fall of 2009, the extension and expansionof the housing tax 
credit throu^ mld-201D, the passage of a job tax credit through year-errd 2010. and several extensions of emergency Ul benefits. 

8. We refer here to the response to the crisis, once it occurred Many government policies and regulatory lapses contributed to bring- 
ing on the crisis, however 

7 The pace of change also explairrs why the fiscal stimulus will soon turn Into a drag on economic growth. The government's poUcles 
have added just over >$0 blltion per quarter to the econoiriy sirKe late 2009, a flow that will dry up to essential^ nothir^ over 
The next several quarters 

8 Under the baseirne and no-finanoal*policy scenarios, an additional $60 biltloo In fiscal stimulus is asiuiwed through mld-2D11, in- 
eluding approximately $50 billion tor additional emergency Ul benefits, $25 billion In state government aid and $5 billion in other 
stimulus including increased fundir\g for small business tending. It ts also assumed under all the scenarios that lax rates rise only 
for the top 2% of income earners and that these higher rates are phased in over two years In all the scenarios, monetary policy 

15 treated endogenously, with the federal funds rate target constrained to be non-negative and the Fed engaging In aedit easir^g 
consistent with the degree to which the model calb for a negative federal funds rate The broad trade- weighted dolUr is also en- 
dogenously determined and tails m the scenarios, supporting an Improvement in the trade balance and cushioning the economic 
downturn This benefit fe overstated in the scenarios, however, as global economic growth excluding the U.S. Is held exogenously 
in order to simplify the analysis. 

9 We rrtake no attempt to decompose the financial- policy effects into portions attribut^le toTARP, to the Fed's quantitative easing 
policies, etc 

10. The CBO's estimates of the economic Impact of ARRA can be found at http://www,cbojtov/ftpdQcs/1t5xx/docnS2S/0S-25- 

n. See The Wai{ Street Journ^. July 24, 2009 

12. The Treasury's Office of Financial Siabillly recently published updated cost estimates of TARP using pubikly available data 
through March 31. 2010 See http://www treas g ov/oreg/releases/Ot713.htm Treasury currently expectsTARPlases to be $105 
billion If much of the projected loss on CM stock 1$ rKOuped, this figure wlUdrop substantial^ 

13. This Is another huge sum Buirememberthatthethree-stagecommitmenttoAlCamountedtoover$18D billion 

14. In our japparendy mlnorl^) view. It is unfortunate thatTARP wasn't used more for itsongrrsal purpose, namely Che purchase of 
toxic assets froirv financial instltubon& usirrg, for example, a reverse auction process . This idea was qukkty shelved when the rapid 
unraveling of the financial system forced theTreasury to charge objectives from asset purchases to direct capital infusiorc into 
fitrancial irrstitutions 

IS TAIF has supported $58 billion in asset-backed securities, along with $12 billion of secuhtization for commercial mertgages. Us- 
ing a combination of TARP and private capital, Public-Phvate Investment Fun^ have purchased, to date. $ 12 billion of securities 
horn banks 
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16. In Apnl and May.Tre^ury sold roughly 20% of the govemrnent't stake for $6.2 t>iUior\, $13 billton abasre its cost The Treasury 
Is in the process of selling another 15 billion shares, and plans to Uquidate the rerT>ainder of its state In an order^ tehlon by 
the end of 2010 

17. Introducirig the HAMP In spring 2009, President Obama saKt he expected between 3 million and A million loan modiHcatlcn!. 
Even with the more receipt changes to the plan, the number of permarwnt modifications is likely to be well under half that 
amount 

18 These costs do not Include adjustments to the Alternative Minimum Tax. which was included as part of the ARRA. but which 
would have been passed by Congress regardless. They do Include the added costs of providing urremptoymenl insurance ben* 
efits, which were underestimated in the ongiral cost estimate for the ARRA 

19 T he U S. hasn't been atone In usir^ fiscal stimulus during the current period Nearly all rnajor economies did so, with total 
global fUcal stimulus approachitrg S5 tnlllon The Chinese were the most aggressive adding nearty twice as much sbmulusas 
the US as a share of GDP 

20 This irKludes only the cost of (lie tax cuts from 2001 to 2003 The tax cuts instituted in this period largely expire at the endof 
this year 

21 TheCreat Recession Ukely lasted at least 18 months between December 2007 and June 2009 This is the longest downturn 
since the Great Depression and compares with an average of 10 months lor recessions since World War II. The recovery over 
the past year has also been among the weakest in the post war penod 

22 See Cohen, D andCumminsJ 'A Retrospective Evaluation of the EffectsofTemporary Partial Expensing," Federal Reserve 
8oard, Finance «id Economics Discussion Series Worldng Paper No, 2006*19 (April 2006) Also see House C. and Shapiro, M 
‘'Temporary Inwstment Tax Incentives. Theory with Evidence from Bonus Depreciation," N6ER Working Paper 12514, September 
2006. 

23 These multlpUeis are calculated based on simulations of the Moody's Analytics macroeconomic model of the U.S econon^ 

24. Consumer spending in the model is actually disaggregated into vanous durable goods, nondurable goods, and services categories. 

25. The refinance share proxies for the prepayment risk in mortgage loans. 

26 The Federal Reserve's Senior Loan Officer Survey is conducted quarterly Loan officers are asked by the Fed how their under* 
writirrg standards and loan demand have changed since the last time they responded to the survey the quarter before. Equa- 
tions for three questions from this survey were added to the model for the purposes of this study. 

27 The speciRcation d based largely on the neoclassical theory of the firm. Fbced investment is divided into five categories of 
produced' durable equipment, and nine categories of nonresldentiai structures Additional drivers Important to the different 
categories of Investment are also included Inthe equations Investment In Industrial equipment, for example, is alsodnven by 
capacity utilization and Investment In transportationequlpment Is driven by vehicle sales to account for vehicle purchases by 
vehicle lessors. 

28. Exports in the model are divided Into eight different categones and Imports are divided into ten categories. 

29. Estimates of NAIRU were closer to 5% before the recession. They have risen because the lengthening duration of unemplqy* 
ment cs eroding the ability of jobless workers to return to the labor market, and because of the large number of underwater 
homeowners whose ability to relocate for employment Is limited 

30. The federal funds rate equation Is estimated over the penod bepnniqg in late 1987, which coincides with Alan Greenspan's and 
Ben Bemanke's tenures as chairman of the Federal Reserve. Prior to this period monetary policy was much less transparent, 
and for a time dbrir^ the late 1970& and early 1960s was based on targeting money supp^ growth 

31. This result isconslslent with research done by Goldman Sachs. See ‘No Rush for the Exit," Jan Hatzus, et ai Goldman Sachs 
Global Economics P^er No. 200, June 30. 2010 It li also consistent with results m The Fed's Exit Strategy for Monetary 
Pobr^," Qenn Rudebusch, San Francisco Federal Reserve Board Economic letter, 3010*18. June 14, 2010 http7/www.frbsf.o«g/ 
poblicatlon5/e<onomici/letler/20l0/el2010-l8.html 

32. The single-A corporate bond yield la used in the equation for the S&P 500 stock Index instead of the Junk corporate bondyieid 
as the larger companies In the index have closer to a sln^e-A rating Sln^-A coqwrate bonds are modeled as a function of 
Baa bonds, which are in turn modeled as a function of Junk corporate bonds. 
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The State of the Apartment Market 

Chairrnan Johnson, Ranking Member Shelby and distinguished Members of the Committee, the National 
Multi Housing Council (NMHC) and the National Apartment Association (NAA) commend you for your ef- 
forts to address the recovery in the housing markets and respectfully submit this statement to present the 
state of the multifamily industry 

NMHC and NAA represent the nation s leading firms participating in the multifamily rental housing indus- 
try Our combined memberships are engaged in all aspects of the apartment industry, including owner- 
ship. development, management and finance The National Multi Housing Council represents the prin- 
cipal otficeis of the apartment industry's largest and most prominent firms The National Apartment As- 
sociation IS the largest national federation of state and local apartment assoaations. NAA is a federation 
of 170 state and local affiliates composed of more than 50,000 mulfifamily housing companies 
representing more than 5.9 million apartment homes 

State of the Apartment Market 

The bursting of the single-family house price bubble ushered in the worst economic downturn of the post- 
war era It cost almost 9 million payroll jobs— 6.3% of the pre-recession peak— and pushed the unem- 
ployment rate above the symbolic 10% mark for the first time in 10 years That's unmatched in the post- 
World War II era Given that job growth is a key dnver of apartment industry demand, it also caused a 
sharp drop in rental housing demand As more people started "doubling up^ —moving in with relatives or 
other roommates— rather than form their own households, the apartment vacancy rate rose to the highest 
level on record according to the U S Census Bureau 

It IS important to understand that the apartment industry was a collateral victim of the single-family melt- 
down Our sector did not overbuild dunng the housing boom, yet the freezing of the capital markets rip- 
pled through our industry Transaction volume plummeted from $100 billion to around $14 billion in Just 
two years With construction financing severely curtailed, new apartment coristruction set all-time lows in 
2009 and 2010, averaging just 100,000 per year 

As the economic recovery takes hold, the story of the housing market remains a story of two distinct mar- 
kets While there is still a large inventory overhang of single-family housing, on the apartment side, the 
pickup in demand is already outpacing new supply In 2010, the apartment industry saw significant re- 
covery Despite the still-sluggish improvement in the job market, demand for apartment residences rose 
strongly last year: the increase In net absorptions'^ (the net change in the number of apartment renters) 
was the largest in more than 20 years 

With household fonriation still below the trend level, the source of this demand was the ongoing inaease 
in the proportion of households who rent, rather than own, their home The homeownership rate has fal- 
len from a peak of 69 4% (on a seasonally adjusted basis) to just 66 6% by the fourth quarter of 2010. 
Every one percentage point decline In the homeownership rate means 1 1 million additional renter 
households 

Growing Importance of Rental Housing, Experts Forecast Supply Shortage 

In the near term, a stronger economy coupled with larger gains in employment should keep demand for 
apartments growing strongly Beyond that, however, the United Stales is on the cusp of a significant 
change in our housing dynamics Changing demographics mean changing housing preferences and a 
further uptick in rental demand that will continue long alter the economic recovery The "typicar American 
household of a couple with children— the driver of our suburban homeownership push for yeais — is now 
less than a quarter of our population and failing. By 2030, nearly three-quarters of our households will be 
childless In addition, 78 million Echo Boomers continue to enter the housing market primarily as renters 
And some of the 78 mitlion Baby Boomers are beginning to downsize, with well-located apartments olfer- 
ing an attractive option to many 

These major changes have important implloations for the kind of housing we need and want University 
of Utah Professor Arthur C Netson estimates that between 2008 and 2015, nearly two-thirrte of new 
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households formed will be renters That’s six million new renter households As a result, he predicts that 
half of all new homes built between now and 3030 should be rentals to meet emerging housing demands 

New supply will not keep up with that increase In demand, however — at least, not this year or next We 
need to be building an estimated 300,000 new apartment units a year to meet this expected demand Yet 
most forecasts suggest we ll start fewer than half that many In 301 1 That’s barely enough to replace the 
units lost every year to derrralitton, obsolescence and other losses 

As the chart below shows demand for apartment residences Cabsorption’) kicked into high gear m 3010, 
yet completions of new apartments have fallen to the lowest level since the early 1990s and are expected 
to fall further based on the collapse in multifamlly starts over the past two years 


IdMsqri^ons — Net Com|)letions | 



Some have suggested that the excess supply of single-family houses on the market will help meet this 
growing demand Indeed, the continued problems In the for-sale housing market have led many owners 
to move their homes into the rental market And this has helped meet some of this big increase in rental 
demand But houses arxl condos in the for-sale market are not perfect substitutes for apartments Apart 
from the important differences in location and size, apartments offer professional management and the 
assurance that residents wont be forced out because the owner is facing foreclosure 

This is evident in the Census Bureau data on renter vacancy rates In buildings with 2-A, 5-9, and 10 or 
more units in them, the vacancy rates have fallen by 1 6, 3.2, and 2 9 percentage points, respectively, in 
the last year-and-a-half By contrast, the vacancy rate for single-family dwellings has declined by only 0 6 
percentage points The increase in the number of renters has not helped absorb much of the still-large 
inventory overhang of single-family houses 

Meeting the Industry's Capital Needs 

As policymakers craff solutions to fix the single-farmly housing problems, they should be mindful not to do 
so at the expense of the much smaller and less understood, but vital, multifamily sector Without reliable 
access to affordable capital, the industry cannot meet the nation's growing demand for rental housing 

Moreover, the capital needs of the multifamily industry are quite different and deserve special attention to 
ensure that reform efforts in the single-family area, such as moving to a fully privatized market, do not 
create unintended consequences for the rental housing industry 
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This IS especially important given the successful track record of the GSEs' multifamily business. They 
continue to operate with very low default rates and generate net revenues lor the government Proposals 
to fully privatize the mortgage finance system threaten this success tjy failing to recognize that history has 
shown that the private markets cannot meet a majority of the industry's capital needs, even In healthy 
economic times For this and other reasons, we believe a federally backed secondary market is absolute- 
ly critical to the sector's health and our continued ability to meet the nation's growirig demand for rental 
housing. 

Administration Report to Congress: Reforming America's Housing Finance Market 

We are encouraged by the recenliy released Obama Administration's blueprint for winding down the op- 
erations of Fannie Mae and Freddie Mac, mostly for what it did not propose, i e , a single ngid reform pol- 
icy The three options it outlined serve as a good starting point for discussion They are 

(1) completely eliminating Fannie Mae and Freddie Mac and move to a pnvatized mortgage market, 

(2) phasing out the government's guarantee of mortgage-backed bonds until it is left as the insurer of the 

last resort for times of cnsis, and 

(3) continuing to offer a more limited federal guarantee at all times 

We have given considerable attention to the range of options and urge lawmakers to focus their atten- 
tion— at least In terms of serving the rental housing industry— on the third option, e g a system that pro- 
vides a federal guarantee at all times 

While we are encouraged by the thawing in the private capital markets and support a return to a market- 
place dominated b/ private capital, lawmakers need to understand that even In healthy economic bmes 
history has made it clear that the pnvate market simply cannot meet a majority of the rental housing in- 
dustry's capital needs Multifamily mortgages are far more complicated than single-family mortgages, 
which are more easily served by the private sector 

We also have serious doubts about tfie ability of an “emergency-only" federal guarantee — option number 
two— to ramp up quickly enough to adequately respond to a capital cnsis 

Key Points: GSE Performance and Private Capital 

As you contemplate future policy jMsitions to alter the government's role in mortgage financing, we ask 
that you consider the following key points about the ajartment industry, the performance of the GSEs' 
multifamily business and the state of pnvate capital investment in multifamily 

• The GSEs' multifamily programs did not contnbute to the housing meltdown In fact, quite the 
opposite can be said Overall loan performance in the $2 trillion multifamily sector remains rela- 
tively healthy, with the strongest performance recorded by the debt provided by the GSEs Their 
multifamily delinquency and default rates remain below one percent— a tenth of the size of the 
delinquency/default rates plaguing single-family In short the GSEs' multifamily programs are not 
broken They pose no risk to the taxpayer and have produced net revenues for the US govem- 
menl 

• Nearly ALL of the multifamily funding provided by the existing GSEs helped create workforce 
housing (not just the capital they prtjvided to properties designated "affordabte") Fully 90% of the 
apartment units financed by Fannie Mae and Freddie Mac over the past 15 years — more than 10 
million units— were affordable to families at or below the median income for their community 
This includes an overwhelming number of market-rate ajMrtments with no federally appropnated 
subsidy, produced with virtually no nsk to the taxpayer 

• Through careful underwnting, the GSEs' multifamily models have met the test They have at- 
tracted enormous amounts of pnvate capital, helped finance millions of units of market-rate work- 
force housing without federal appropriations, sustained liquidity mall economic climates, and en- 
sured safety and soundness in their multifamily business As a result of the liquidity provided by 
the GSEs, the United States has the best and most stable rental housing sector in the world 
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• Private market sources of capital for multifamtiy are not sufficrent Banks are limtted by capital 
requirements and have never been a source of long-term financing They currently hold 31 2% of 
outstanding multllamily mortgage debt Between 1990 and 2010, they provided 24% (S136 49 
billion) of the total net increase in mortgage debt but have provided limited amounts of capital to 
the industry since the financial crisis 

Life insurance companies typicalty lend pnmarily only to newer, luxury high-end properties and 
enter and leave the multifamily market based on their investment needs and economic contMions 
They currently hold |ust 5 6% of outstanding multifamily mortgage debt Between 1990 and 2010, 
they accounted for just 3% (S18 3 billion) of the net increase in multifamily mortgage debt 

FHA has exceeded its capacity to meet the sector's capital demands, and their capital targets 
construction lending FHAASinme Mae currently hold 14% of outstanding multifamily mortgage 
debt From 1990 to 2010, they accounted for 10 7% ($596 billion) of the total net increase in 
mortgage debt 

The private-label CMBS market is unlikely to return to the volume and market share it reached a 
few years ago It peaked at 165% of the market (S17 6 billion a year) in the housing bubble 
years of 2005-2007 The CMBS market now holds 12.2% of the outstanding multifamily mort- 
gage debt 

While covered bonds might provide some additional liquidity to apartment borrowers, they are un- 
likely to provide the capacity flexibility and pricing superionty necessary to adequately replace 
traditional sources of multifamily mortgage cr^t, including the GSEs 

Key Principles for GSE Reform 

The apartment industry urges you to consider (he following key points for inclusion in any reform 

measure 

1. Do No Harm: Preserve Multifamily Lending Programs 

The mullitamily sector produces the vast majority of this nation's affordable, workforce housing Ov- 
en that private capital cannot meet the industry’s financing needs. It is an appropriate and impcxiant 
public mission tor the government to ensure sufficient liquidity to the sector In addition, the mulUfa- 
mly sector, and more specifically the GSEs’ multifamily programs, did not contnbute to the housing 
meltdown Therefore, as policymakers “fix" the problems in the single-family sector, they should not 
do so at the detriment of the multifamily industry 

2. Protect the Taxpayer: Look to Proven Multifamily Models 

The taxpayer is footing the bill for the breakdown of the single-family housing sector, and that should 
never happen again The GSEs multifamily programs can serve as a moilel for a reformed housing 
finance system They have performed extraordinarily well and have less than a one-percent delin- 
quency rate. Historically, they have been well capitalized, have covered all their losses through the 
loss reserves they collected and have earned a profit Even dunng conservatorship, the GSEs' multi- 
family programs have earned net revenues of S2 billion ' Their success is the result of strong busi- 
ness models that use retained nsk and stnngenl underwriting criteria 

To protect the taxpayer going forward, these models should be carefully studied for a broader appll- 
cation within the larger housing finance system Specifically, the government must ensure strong 
regulatory oversight It should consider implementing some level of retained nsk by mortgage origi- 
nators and servicers and adequate capital standards to fund loan-loss reserves These steps would 
preserve the strong mortgage loan pedomiance aixl track record seen In the mulllfamily sector and 
protect the taxpayer 

3. Federal Government Involvement Necessary and Should Be Appropriately Priced 


' Source GSE SEC filings This does not include write-downs of Low-Income Housing Tax Credit hold- 
ings that the firms have been prohibited from selling and liquidating 
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Even after we transition to a new txiusing finance system, there will be an ongoing need for an expli- 
cit federal government guarantee on multifamily mortgage securities arxl portfolio-held loans Over 
the past 40 years, there have been numerous occasions when the private sector has been unable or 
unwilling to finance multilamily loans There is a legibmate concern that the private sector cannot be 
counted on. from both reliability and capacity standpoints, to consistently finance the majority of multi- 
family borrowers' needs Hence, it is hard to envision a reformed housing finance system without 
some form of federal credit enhancement However, that credit should be priced at an appropriate 
level that reflects the mortgage risk and the value of the government's credit enhancement and in 
such a way that it complements, but does not unfairly compete with, pnvate debt capital 

4. Liquidity Support Should Be Broad and Available at All Times, Not Just “Stop-Gap" or Emer- 
gency 

Any federal credit facility should be available to the entire apartment sector and not be restricted to 
specific housing types or specific renter populations Nanowing any future credit source would re- 
move a tremendously important source of capital to a large portion of our industry namely market- 
rate developers who actually provide a large volume of unsubsidized workforce housing Such a fa- 
cility should also be available at all times to ensure constancy in the U S. housing market throughout 
all business cycles It would be impossible to turn on and off a government-backed facility without se- 
riously jeopardizing capital flows 

5. Mission Should Focus on Liquidity, Not Mandates 

The public mission of a federally supported secondary market should be clearly defined and focused 
primarily on using a government guarantee to provide liquidity and not sjjecific affordable housing 
mandates Such mandates create conflicts within the secondary market and are partially responsible 
for the housing cnsis because of the distortions the mandates introduced into the GSEs' business 
practices Instead of rrandates, the new housing finance system should provide incentives to support 
the production and preservation of affordable multifamily housing Absent incentives, the government 
should redirect the affordability mission to HUD/FHA and the Low-Income Housing Tax Credit |Dro- 
gram 

6. Retain Portfoiio Lending While Expanding Securitization 

Securitization must be used to attract private capital for multifamily mortgage capital However, unlike 
single-family loans, multifamily loans are not easily “commoditized." Without tt>e ability to hold some 
loans In |»rtfolio, multifamily lending activities will be significantly curtailed In addition, securitizing 
multifamily loans Is not always the best way to manage credit risk Portfolio capacity is also required 
to aggregate mor^ages for a stnjctured securities sale 

7. Create Certainty and Retain Existing Resources/Capacity During the Transition 

To avoid market disruption, it is important that policymakers dearly define the role of the government 
in a reformed system and the timeline for transition Without that certainty, pnvate capital providers 
(e g , warehouse lenders and instltulional investors) are likely to limit their exposure to the market, 
which could cause a senous capital shortfall to rental housing. In addition, dunng the transition years, 
we believe it is cntical to retain many of the resources and capacity of the existing GSEs. The two 
firms have extensive personnel and technology expertise as well as established thirrJ-party relatlon- 
shi|3s with lenders, mortgage servicers apfiraisers engineers and other service providers that are 
cntical to a well-functioning secondary market 

We appreciate the opportunity to present the views of the apartment industry and look forward to working 

with you to build a world-class housing finance system that meets the nation's changing housing needs 

while also protecting the taxpayers 
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